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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration, pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. §332(h), is the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued on August 3, 2004, in the above captioned proceeding.

History of the Proceeding



On November 12, 2003, Sue Pernell (Complainant) filed a Formal Complaint against Duquesne Light Company (Respondent) wherein she alleged a financial inability to pay her utility bills.  The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  By that Decision, which was issued on October 2, 2001, at No. 1012727, BCS directed the Complainant to make a lump sum payment of $198.55 by October 24, 2001, and thereafter, to make regular monthly Customer Assistance Plan (CAP) payments when due.



On December 16, 2003, the Respondent filed an Answer to the instant Complaint wherein it denied the major allegations in the Complaint.  On July 22, 2004, ALJ Corbett conducted a hearing.  The Complainant failed to participate at the hearing.  The Respondent was represented by counsel.

Discussion


The ALJ made eight Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



Consistent with our policy established in Jefferson v. UGI, docketed at Z​00269892 (Order entered December 26, 1995), (Jefferson), the ALJ recom​mended that the Complaint be dismissed with prejudice due to the failure of the Complainant to participate at the hearing.  


As previously noted, the BCS Decision directed the Complainant to make CAP payments when due.  The Complainant was dismissed from the CAP in January 2003, and she is not currently participating in the Respondent’s CAP.  On July 18, 2003, the Complainant and Respondent agreed to a payment arrangement wherein the Complainant was to pay current monthly budget bills when due plus $15.00 per month toward the arrearage. The ALJ affirmed the payment arrange​ment negotiated by the parties.  (I.D. at 5).


The Respondent requested a payment of $38.19 to make-up for the missed consumption payments while the Complaint was pending.  The ALJ recommended that the Complainant not be required to make a catch-up payment to become current with the consumption payments consistent with our prior action in Claypool v. T. W. Phillips Gas & Oil Company, docketed at No. Z‑00248730, (Order entered December 22, 1995), (Claypool), as amended by our Opinion and Order in by Stammel v. PG Energy, a Division of Southern Union Company, C‑20027994 (Opinion and Order entered May 21, 2003) (Stammel), reasoning that since the Complainant paid over 90% of the total budget billing since the formal Complaint was filed, no catch up payment was necessary.  


We find that the ALJ properly recommended that the Complaint be dismissed with prejudice, consistent with our action in Jefferson.  We disagree with the ALJ’s recommendation that a catch-up payment, pursuant to Claypool, as amended by Stammel, was unnecessary.  While it is commendable that the Complainant has paid a significant portion of the budget bill, customers have a continuing obligation to pay the consumption portion of the bill pending resolution of a complaint.  In the present case, the Complainant’s failure to appear at the hearing is a bar from the ALJ, sua sponte, raising and granting a waiver from a catch-up amount.  


Accordingly, the Respondent shall issue a bill to the Complainant within 15 days for the missed consumption payments during the pendency of the Complaint.  The Complainant shall have 30 days to make the required payment.  

Conclusion


Based upon the foregoing discussion, we adopt the Initial Decision of ALJ Corbett as modified by this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge John H. Corbett, Jr. is adopted as modified by this Opinion and Order.



2.
That Duquesne Light Company shall issue a bill to Sue Purnell for the amount which represents the missed consumption payments resulting from non-compliance with the BCS Decision dated October 2, 2001, within fifteen (15) days of the date of entry of this Opinion and Order.


3.
That the bill issued in accordance with Ordering Paragraph No. 2 will be due and payable by Sue Purnell within thirty (30) days of issuance.  


4.
That, thereafter, Sue Purnell shall pay to Duquesne Light Company current, monthly budget bills, plus $15.00 per month toward the overdue amount owed to Duquesne Light Company


5.
That as long as Sue Purnell adheres to the payment schedule stated in this Opinion and Order, Duquesne Light Company is enjoined from suspending or terminating her electric service, except for valid safety or emergency reasons.



6.
That if Sue Purnell fails to keep the payment schedule stated in this Opinion and Order,  Duquesne Light Company is authorized to suspend or terminate service in accordance with the Commission’s Regulations at Chapter 56 of Title 52 of the Pennsylvania Code















BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 30, 2004
ORDER ENTERED:  October 28, 2004
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