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Philadelphia Gas Works



:
INITIAL DECISION
Before

Ky Van Nguyen
Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On January 7, 2004, Vera M. Moore and William Hughes
 (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  Essentially, the Complainant alleged that she did not receive proper credit for her payments during the period from December 7, 1996 to May 26, 1997 and that the Respondent incorrectly billed her.  She asked that the Commission get the true amounts from the Respondent.


On February 11, 2004, the Respondent filed an answer to the complaint.  It stated that all payments and any other credits due to the Complainant were applied to her account, that these matters were considered by the Commission under the Commission’s Docket No. F-00918904 by adoption of a Final Order at its July 18, 2002 meeting, and that on December 15, 2003, the Bureau of Consumer Services issued a mediation decision requiring the Complainant to pay $745 to restore the service and to pay monthly the budget amount and $100 until the arrearage is paid in full.


On June 4, 2004, the Respondent filed a Motion to Dismiss the complaint on the grounds that the doctrine of res judicata prevented the Complainant from relitigating the matter.  


On July 1, 2004, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  The Respondent was represented by Laureto Farinas, Esquire.



At the hearing, the Complainant admitted that her father, William Hughes, had passed away.  She also stated that she made payments from February 9, 1996 to June 5, 1997 but that the Respondent still insisted she owed it $700 (N.T. 10-13, 18).



I will decide the Respondent’s Motion to Dismiss which is designated as Motion For Summary Judgment.

FINDINGS OF FACT


1.
Findings of Fact No. 1-10 set forth in the Initial Decision dated March 7, 2002 are incorporated into this Initial Decision.



2.
To the current complaint, Ms. Moore added the name of her deceased father, William Hughes, as an additional complainant.



3.
In the current complaint, Ms. Moore alleged that the Respondent’s records did not show any of her payments for the period between November 4, 1995 and July 25, 1996 (Formal Complaint Form).



4.
In the previous complaint, Ms. Moore was found to have owed the Respondent $768.41 ($2,543.41 - $1,775) for gas service for the period between November 4, 1995 and June 5, 1997 (Findings of Fact No. 8 of March 7, 2002 Initial Decision).
DISCUSSION


In the Respondent’s Motion for Summary Judgment, it alleged that the disputed balance owed on the Complainant’s account which covered a period of estimated billing from December 1996 to May 1997 had already been decided by the Commission’s Final Order, Moore v. Philadelphia Gas Works, Docket No. F-00918904 (Pa. PUC July 29, 2002), that on August 30, 2002, the Complainant, through counsel, filed a Petition for Review of the Commission’s decision, but that on September 11, 2002, the Commonwealth Court of Pennsylvania issued an order dismissing the petition as untimely filed.  It appears that this Motion is controlled by the principle of res judicata.


Res judicata prevents the Complainant from suing on a claim that has already been decided.  The disputed balance referred to by the Respondent was the matter presented for consideration in Moore v. Philadelphia Gas Works, at Docket No. F-00918904.  In that case, I found that from November 4, 1995 to June 5, 1997 the Complainant owed the Respondent $768.41 and that as of November 10, 2001 she owed the Respondent $863.86.


In the new complaint, the Complainant complained about being improperly billed for her gas use between November 4, 1995 and July 25, 1996.  See Formal Complaint Form.


For the doctrine of res judicata to apply, four conditions must exist:  (1) identity of the thing sued for; (2) identity of cause of action; (3) identity of the parties; and (4) identity of the capacity of the parties suing or being sued.  Kurtz v. Workmen’s Compensation Appeal Board, 95 Pa. Commonwealth Ct. 110, 504 A.2d 428 (1986).  There is an identity of the cause of action when in both the old and the new proceeding the subject matter and the ultimate issues are the same.  McCarthy v. Township of McCandless, 7 Pa. Commonwealth Ct. 611, 300 A.2d 815 (1973).



Applying these principles to this case, I find that the doctrine of res judicata is applicable.  The things sued for are the same:  in the new complaint, the Complainant alleged the Respondent’s improper billing for the period between November 4, 1995 and July 25, 1996.  This billing period is included in that of the old action (November 4, 1995 to June 5, 1997).  The identity of the parties and the identity of the capacity of the parties suing and being sued are the same.  The only thing that is different is that in the second proceeding, the Complainant has added her deceased father as an additional complainant.  But this person had passed away and his liability for gas service was assumed by the Complainant in the first proceeding.


About the application of res judicata, in Stevenson v. Silverman, 417 Pa. 187, 208 A.2d 786 (1965), the Supreme Court of Pennsylvania has stated that:

The doctrine of res judicata is based on public policy and seeks to prevent an individual from being vexed twice for the same cause.  If any case calls for its application, this is it.  As pertinently stated in Hochman v. Mortgage Fin. Corp., 289 Pa. 260, 263, 137 A.252, 253 (1927):  “The rule should not be defeated by minor differences of form, parties, or allegations, when these are contrived only to obscure the real purpose – a second trial on the same cause between the parties.  The thing which the court will consider is whether the ultimate and controlling issues have been decided in a prior proceeding in which the present parties actually had an opportunity to appear and assert their rights.  If this is the fact, then the matter ought not to be litigated again, nor should the parties, by a shuffling of plaintiffs on the record, or by change in the character of the relief sought, be permitted to nullify the rule.”  (Emphasis supplied.)


For the reasons above, I conclude that the rule should not be defeated by minor differences of form, parties, or allegations when these are contrived to obscure the real purpose and that the present parties actually had an opportunity to appear and assert their rights.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.



2.
The old and the new complaint have the same identity of the thing sued for.



3.
The old and the new complaint have the same identity of cause of action.



4.
The old and the new complaint have the same identity of the parties.



5.
The old and the new complaint have the same identity of the capacity of the parties suing or being sued.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Motion to Dismiss filed by Philadelphia Gas Works in Vera M. Moore and William Hughes v. Philadelphia Gas Works at Docket No. Z-01536783 is granted.
Date:

September 21, 2004


____________________________________








Ky Van Nguyen







Administrative Law Judge

� 	Mr. William Hughes, Ms. Moore’s father, passed away on February 3, 1995.  See Moore v. Philadelphia Gas Works, F-00918904 (I.D. March 7, 2002), Findings of Fact No. 1.  Therefore, I will treat Ms. Moore as the only Complainant in this case.
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