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HISTORY OF THE PROCEEDING



On February 10, 2003, Harry Massele (“Massele” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that the Respondent is holding him responsible for bills incurred before he owned the property; that no one lives in the property; that the Complainant is not responsible for bills prior to 2002; that the Complainant has paid the amount that he owes.  The Complainant wants the Respondent to remove charges for service before 2002 from his account.



In its Answer, the Respondent denied that it charged the Complainant for electric or gas service provided prior to service being initiated in his name.  The Respondent averred that the Complainant initiated service on June 8, 2000.  The Respondent stated that the Complainant has only made three payments since the service was turned on in his name.



On October 29, 2003, a hearing was held in this matter in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Harry Massele, testified on behalf of the complaint and sponsored one exhibit - Complainant’s Exhibit 1-Complainant’s bills from the Respondent dated March 21, 2002, July 18, 2002, September 19, 2003, September 29, 2003 and October 21, 2003.  Priya Sankar, Esquire, represented PECO Energy Company.  Renee Tarpley, a regulatory assessor for the Respondent, testified on behalf of the Respondent and sponsored three exhibits - PECO Exhibit 1-the account statement from June 8, 2000 to October 2003; PECO Exhibit 2-the utility company report dated December 17, 2001; and PECO Exhibit 3-Bureau of Consumer Services’ Decision dated January 2, 2003.



During the hearing, the Respondent’s witness testified about sporadic readings of the gas meter (Tr. 24).  In addition, she indicated that, based on the Complainant’s testimony, an adjustment might be warranted (Tr. 25).  Therefore, the parties agreed that the Respondent should conduct an investigation of the gas meter (Tr. 24, 25, 29).  It was decided that no further hearing would be held if the parties reached an agreement after the investigation (Tr. 31).  In addition, the Complainant agreed to pay $180.51 by November 3, 2003 (Tr. 28, 29).



On December 8, 2003, the presiding officer sent the parties correspondence concerning the status of the investigation.  On December 15, 2003, Ms. Sankar submitted a written status report.  She stated that field visits were conducted on November 12, and November 13, 2003 (Tr. 36).  Ms. Sankar indicated that the gas meter at the location was not an automatic meter reader and that an automatic meter reader was installed on November 13, 2003.  Ms. Sankar asked that the record be closed and a decision be rendered.



In Order #2, dated February 17, 2004, it was noted that a further hearing would be scheduled to address questions about the sporadic readings and whether adjustments were warranted.  In addition, the representative who conducted the investigation would testify.  In the interim, the Complainant was directed to pay the $180.51 that he promised to pay at the hearing.  In addition, he was ordered to pay current bills until a decision is rendered in this matter.



By correspondence dated April 22, 2004, the presiding officer reminded the parties of the hearing and referenced Order #2.



A further hearing was held in this matter in the Philadelphia State Office Building on April 28, 2004, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Harry Massele, testified in support of the complaint.  Priya Sankar, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Renee Tarpley, a regulatory assessor for the Respondent, who sponsored one exhibit - PECO Exhibit 1a-the updated account statement from December 14, 2001 to January 22, 2004.



In light of the Complainant’s assertions that he was not credited for all of his payments, the Complainant was allowed to submit evidence of those payments after the further hearing.  The Complainant submitted copies of carbon receipts of two checks dated February 24, 2004, in the amount of $397.38 and $180.15.  He noted on the copy that the total was $577.53.  The Respondent did not submit a response.



The record in this case consists of a 59-page transcript and five exhibits.  The record closed on June 1, 2004.
FINDINGS OF FACT



1.
The Complainant is Harry Massele, 2271 Bryn Mawr Avenue, Philadelphia, PA 19131.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant purchased the three story property at 533 Cherry Street, Norristown, PA 19401 in June 2000 (Tr. 6, 8).



4.
The property has been vacant since the Complainant purchased it (Tr. 6, 52, 54). 



5.
The property is an old house that the Complainant is trying to repair so that he could rent it (Tr. 8, 9, 51).



6.
The Complainant established residential electric, electric off peak and a residential gas account with the Respondent for service to 533 Cherry Street, Norristown, PA 19401 at account number 40-12-13-837032 (Tr. 8, 15, 16, 39; C. Ex. 1; PECO Ex. 1)



7.
On May 25, 2002, the Respondent removed meter #9-4131292 and installed meter #9U 4193551 for the rate R residential electric service and set the meter at 00000.  Meter #9U 4142809, the meter for the rate OP electric off-peak service, was changed and meter #9U-6095604 was installed on August 2, 2002.  Both of the services were established on June 8, 2000 (Tr. 10, 17, 49, 50; C. Ex 1; PECO Ex. 1, 1a).



8.
The rate GR residential gas service was established on December 13, 2000.  The meter reading on meter #015 669936 was 4128 (Tr.17, 42-44, 49; PECO Ex. 1).



9.
The customer charge for the different services is as follows:  Rate R-electric residential is $5.10; the Rate OP-electric off peak is $4.58; and the Rate GR-gas residential is $7.20.  When there is no usage for a month, the customer is charged a customer charge for having the meter at the property (Tr. 40; C. Ex. 1; PECO Ex. 1, 1a).



10.
The bills for residential electric and electric off peak service were based on actual meter readings (Tr. 21, 39, 40; C. Ex. 1; PECO Ex. 1).



11.
The Complainant’s electric hot water heater was connected to the off peak meter (Tr. 9; PECO Ex. 3).  



12.
The Respondent had problems accessing the gas meter because it was inside the property (Tr. 21-23; PECO Ex. 1).



13.
The only gas appliance at the property is the gas heater (Tr. 11).



14.
The gas service was estimated from December 13, 2000 until an actual meter reading was obtained on November 14, 2001.   The gas meter reading on December 13, 2000 was 4128 and the meter reading on November 14, 2001 was 4641.  After the Respondent obtained an actual meter reading on February 4, 2002, the bill from November 14, 2001 to January 17, 2002 in the amount of $260.86 was cancelled and the Complainant was rebilled $42.53 (Tr. 21, 22, 40, 41; PECO Ex. 1, 1a).


15.
The actual readings for the gas meter on March 19, April 18 and May 17, 2002 were questionable.  On November 15, 2002, the bill for $127.47 was cancelled and the Complainant was rebilled $24.67.  The bills through November 2003 were delayed or based on estimated readings because the actual readings were questionable or erratic (Tr. 21, 22, 40, 41; PECO Ex. 1, 1a).



16.
When the gas meter, #015 669936, was removed on November 13, 2003, the reading was 4923.  The new gas meter #016-459412 was installed and set at 00000.  Between December 13, 2000 (reading 4128) and November 13, 2003 the gas usage was 795 ccfs.  The Respondent made a business decision not to back bill the Complainant for usage for the months that the bill was delayed (Tr. 41-43; PECO Ex. 1, 1a).



17.
When the account was finaled on January 22, 2004, the Complainant was billed from November 13, 2003 to January 22, 2004 for the customer charge and 300 ccfs of gas usage.  This usage was based on an actual meter reading (Tr. 41, 42, 46; PECO Ex. 1a).



18.
The Complainant’s first payment was on October 31, 2000 in the amount of $91.39 (Tr. 17; PECO Ex. 1).



19.
The Complainant contacted the Respondent about his bills on November 26, 2001.  In response to the Complainant’s complaint, the Respondent obtained a meter reading on November 29, 2001 which indicated that his bills from December 13, 2000 to October 17, 2001 were underestimated.  The thermostat was set to 55 degrees (Tr. 18; PECO Ex. 2)

.



20.
The bill dated February 15, 2002 was in the amount of $970 (Tr. 17; PECO Ex. 1).



21.
The Complainant disputed the bill dated March 18, 2002 which was also in the amount of $970.20 (Tr. 6, 11; C. Ex. 1; PECO Ex. 1).



22.
The Complainant’s second payment was on December 16, 2002 in the amount of $37.45.  The Complainant’s third payment was on February 18, 2003 in the amount of $25.01 (Tr. 18, 52; PECO Ex. 1).  



23.
The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services at ST 1072458 (Tr. 18, 19; PECO Ex. 3).



24.
In the Bureau of Consumer Services decision dated January 2, 2003, the investigator found that the electric bill was correct as rendered and that the gas bill was correct as revised after the February 4, 2002 actual reading.  In addition, the Complainant was instructed to pay his current bill plus $100 a month towards the arrearage beginning with the bill due in January 2003 (Tr.19; PECO Ex. 3). 



25.
The Complainant did not comply with the payment arrangement set forth in the Bureau of Consumer Services decision (PECO Ex. 1, 1a).



26.
At the time of the October 29, 2003 hearing, the Complainant’s account balance was $1,552.63.  The bill dated October 21, 2003 was due on November 14, 2003 (Tr. 9; PECO Ex. 1).



27.
A representative for the Respondent’s meter installation department visited the Complainant’s property on November 12, 2003.  When he was unable to change the meter, he referred it to the appropriate parties to be changed.  An automatic meter reading device was installed for the gas meter on November 13, 2003 (Tr. 39; PECO Ex. 1a).



28.
Since the November 13, 2003 installation, the Respondent has obtained actual readings for gas each month (Tr. 39, 40; PECO Ex. 1).


29.
The Complainant’s electric and gas service was discontinued at the Cherry Street property on January 22, 2004 at the Complainant’s request (Tr. 50; PECO Ex. 1a).


30.
On January 22, 2004, the Respondent issued a final bill for the Complainant’s account in the amount of $1,986.89 (PECO Ex. 1a).



31.
On February 27, 2004 the Complainant made a payment which totaled $577.53 (Tr. 55, 56; PECO Ex. 1a).



32.
At the time of the April 28, 2004 hearing, the Complainant’s balance was $1,409.35 (Tr. 39, PECO Ex. 1a).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984). 



The Complainant testified that the Respondent did not start billing him until 2002 (Tr. 7).  However, he admitted paying electric bills between July 2000 and July 2002 (Tr. 7).  During the hearing, the Complainant offered to pay the outstanding bill with the exception of the $970 that he is disputing (Tr. 7). 



The evidence in the record shows that the Complainant purchased the property in June 2000 (Tr. 6, 8).  He established residential electric and off peak electric service in June 2000 (Tr. 8, 15, 16, 49, 50; PECO Ex. 1, 1a).  The residential gas service was established in December 2000 (Tr. 17, 42-44, 49; PECO Ex. 1).  The Complainant made his first payment in October 2000 (PECO Ex. 1).  Therefore, the Complainant is responsible for bills for this property from June 2000. 



The Complainant objects to the bill for $970.20 (Tr.10).  He said that the former owner’s daughter lived in the property until he made settlement (Tr. 12, 13).  Her mother told the Complainant that the daughter did not pay her bills (Tr. 13).  He believes that the $970 is her bill (Tr. 14).



The Respondent presented evidence to show that the actual readings were obtained from the residential electric meter and the off peak electric meter from June 2000 through January 2004 (Tr. 21, 39, 40; PECO Ex. 1, 1a).  The majority of the readings for residential gas service were estimated because the Respondent did not have access to the meter (Tr. 21-23; C. Ex. 1; PECO Ex. 1, 1a).  The evidence shows that the Complainant’s bills were based on the customer service charge and his usage from the time that he established service.  The Complainant failed to show that the Respondent transferred a prior bill to him, billed him for electric service prior to June 2000 or that he was billed for gas service before December 2000.  Thus, he did not prove that the Respondent is holding him responsible for bills incurred before June 2000, the date that he purchased the property.



The Complainant denied that his bill could be this high because the property has been vacant since he purchased it in June 2000.  The Complainant said that he kept the gas heater on 50 degrees during the winter so that the pipes would not freeze (Tr. 13).  The Complainant testified that the contractor used the electric and lights while repairing the property (Tr. 9).  He said that he visits the three story property once or twice a month (Tr. 10). 



The Complainant has failed to show that he was overcharged for the electric usage.  The evidence shows that the bills for residential electric service and off peak electric service were based on actual readings from the inception of the account in June 2000 until the account was terminated in January 2004.  The bills consist of the customer charge and charges for minimal usage.  It is not clear how much electric the contractors used.  Nevertheless, the Complainant failed to show that the electric was not used.  Consequently, his allegations regarding being charged incorrectly for electric usage is dismissed.



The Respondent’s witness testified that the Respondent was unable to access the gas meter to read it on a consistent basis.  Therefore, a number of the gas bills were based on estimated readings.  When the Respondent obtained an actual reading on February 4, 2002, the bills were cancelled and the Complainant was rebilled.  The Respondent did not bill the Complainant based on several of the actual readings in 2002 since the Respondent concluded that it was impossible for the meter to go from 4668 in February 2002 to zero to 2131 by April 2002 (Tr. 44; PECO Ex. 1).  In November 2003, an automatic meter reader was installed.  When the meter was removed the meter reading was 4923 (Tr. 42, 43; PECO Ex. 1a).  Since the Complainant’s usage was minimal and the billing had been delayed because the actual readings were questionable, the Respondent made a business decision not to backbill the Complainant for the usage (Tr. 42, 43; PECO Ex. 1a).  From November 2003 to January 2004, the Complainant was billed for the gas customer charge plus 300 ccfs of gas (Tr. 41, 42, 46; PECO Ex. 1).  


Although the Complainant argued that he could not have used the amount of gas for which he was charged, the Respondent found that the gas was turned on to 55 degrees.  The Complainant stated that he turned the gas on during the winter months to prevent the pipes from freezing.  A review of the charges shows that the charges are in line with minimal usage.



The Complainant alleged that the Respondent did not credit him for all of his payments.  The evidence in the record shows that he made four payments totaling $731.38 (PECO Ex. 1, 1a).  The record was held open for the Complainant to submit evidence of payments that the Respondent failed to post.  The Complainant sent carbon receipts of two checks which were dated February 24, 2004.  The checks amounted to $577.53.  The last entry on PECO Exhibit 1a indicates that the Complainant made a $577.53 payment on February 27, 2004.  Consequently, he has received credit for this payment.  Since the evidence submitted by the Complainant was already in an exhibit and neither of the parties requested that it be entered, it was not entered into evidence.  The Complainant did not provide evidence of other payments that the Respondent failed to credit to his account.  Therefore, the payments listed on the account statements will be used to calculate the outstanding balance. 



On January 22, 2004, the Respondent issued a final bill to the Complainant for $1,986.88.  When his $577.53 payment is deducted, the outstanding balance is $1,409.35 (Tr. 39; PECO Ex. 1a).  Since the Complainant is no longer the Respondent’s customer, the entire balance is due. See French v. West Penn Power Company, C-00970856 (entered April 16, 1998).  The Complainant should pay this bill within 30 days of the final order in this matter.


The Complainant failed to prove that the Respondent overcharged him and that the Respondent failed to credit him for all of his payments.  Therefore, the complaint is dismissed in its entirety.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.



4.
That when the Complainant is no longer a customer, the entire balance is due.  See French v. West Penn Power Company, C-00970856 (entered April 16, 1998).

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Harry Massele against PECO Energy Company at Docket C-20039453 is dismissed.



2.
That the Complainant shall pay to the Respondent $1,409.35, the amount of the outstanding balance, within thirty (30) days after the issuance of a final order in this matter.



3
That the record in this case be marked closed.

Date:  October 5, 2004 



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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