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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Petition for Amendment of an Order for a Lesser Fine (Petition) filed by Mill Creek Acres Water Company (Mill Creek) on August 6, 2004.

History of the Proceeding



The customers of Mill Creek were without water for a two day period from August 26, 1995, through August 28, 1995.  Mill Creek acknowledged that the outage was due to an equipment breakdown.  A Memorandum of Understanding was executed on August 29, 1995, wherein the Lehigh County Authority (Authority) took over operation of the Mill Creek system.  The Authority has been operating the Mill Creek system since August 29, 1995.  On July 10, 1997, Mill Creek’s Certificate of Public Convenience was revoked by the proceeding at Docket No. A-211945 F0002.


Pursuant to our Opinion and Order entered on July 10, 1997, Mill Creek was assessed a civil penalty of $1,000 per day for the period August 29, 1995 through July 14, 1997.  The civil penalty amounted to $685,000.00.  

Discussion


In its Petition, Mill Creek requests that the civil penalty which amounted to $685,000 be reduced to a total of $1,000.00.  Mill Creek avers that it has reached an agreement with the Authority to convey 1.633 acres, where the wells are located, as well as to transfer various easements to the Authority free of charge.  Mill Creek further alleges that the outstanding fine prevents the transfer of property to the Authority.  



Appended to the Petition is a Letter on the Authority’s letterhead and signed by the General Manager of the Authority.  The Authority states therein that it has no objection to the reduction of the fine, and states further that it appreciates the willingness of the owners of Mill Creek to complete the transfer of water system assets.  The Authority stresses that its support of the Petition is conditioned upon the transfer of all necessary water system personalty and real estate interests free and clear of any and all encumbrances.  The Authority continues that the personalty consists of all of the water system facilities, and the realty consists of easements for pipelines, a wellhead protection zone, plus 1.633 acres of land conveyed in fee simple, on which a well and pump house are located.


Pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. 
§ 703(g), the Commission may, at any time, rescind or amend any order made by it.  Mill Creek is requesting that we amend our Opinion and Order entered July 10, 1997, in order to mitigate the civil penalty imposed therein.  Our careful review of the Petition before us leads us to conclude that the interest of the public would be served by exercising our discretion, pursuant to 66 Pa. C.S. § 703(g), to mitigate the civil penalty.  We reach this conclusion because the transfer of Mill Creek plant to the Authority would be facilitated by the mitigation of the fine.  Further​more, the transfer would complete the transfer of Mill Creek’s assets to the Authority, which has been serving Mill Creek’s customers since August 29, 1995; The Commission stresses that its support of the Petition is conditioned upon the completion of the transfer of all water system assets, including, but not limited to, all necessary water system and real estate interests.  If the completion of the transfer fails to occur for any reason, the Commission's support and granting of the Petition will be nullified.  THERFEORE,


IT IS ORDERED that the Petition of Mill Creek Water Company to amend our Opinion and Order entered July 10, 1997, in order to reduce the amount of the civil penalty to $1,000, is granted, consistent with this Opinion and Order.








BY THE COMMISSION,









James J. McNulty









Secretary

(SEAL)
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ORDER ENTERED:  October 28, 2004
PAGE  
4
499925v1


