BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William E. Warren, Sr.



:








:


v.





:

C-20042933







:

UGI Utilities, Inc. – Gas Division


:

Initial Decision Granting Motion to Dismiss

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


William E. Warren, Senior (Complainant), filed a Complaint with the Commission against UGI Utilities, Inc. – Gas Division (UGI) on April 8, 2004 alleging that he could not afford his gas bills and asking the Commission to put him on a lower budget billing.  


UGI filed its Answer and New Matter – Motion to Dismiss on June 2, 2004, admitting that the Complainant had a low income but moving to dismiss based on the facts that he failed to keep prior payment arrangements and that he was no longer a ratepayer.  


A telephone hearing notice was issued on September 2, 2004, setting the date for the telephonic hearing as October 12, 2004 at 10:00 am., to be held concurrently with Complainant’s companion case against PPL Electric Utilities Corporation, C-20042934, and assigning the matter to me.   I issued a prehearing order on September 3, 2004, which set forth some of the procedural terms for the evidentiary hearing, including a warning that the parties may lose the case if they do not participate in the hearing, and instructing the Complainant to fill out and return the budget forms attached to the prehearing order.  Neither the hearing notice nor the prehearing order was returned as undeliverable.  On October 5, 2004, a telephone call from UGI’s counsel informed my office that the telephone number provided by the Complainant was no longer in service.  I called the telephone number provided and was informed by a recording that the number has been disconnected.  



Complainant did not contact me, and he did not provide additional contact information.
  



The motion to dismiss is now ready for decision.  
FINDINGS OF FACT



1.
Complainant is William E. Warren, Sr., 344 Hamilton Street, Harrisburg PA  17102.


2.
Respondent is UGI Utilities, Inc. – Gas Division, a jurisdictional public utility providing residential gas service in the Commonwealth of Pennsylvania.



3.
By UGI’s New Matter – Motion to Dismiss, properly verified by a UGI official, Respondent informed the Commission that the Complainant was no longer a ratepayer of UGI.


4.
Complainant did not file a response to the Respondent’s Motion to Dismiss.  


5.
Service to Complainant’s residence was discontinued on or around May 19, 2004, upon his request.
DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint because the relief requested cannot be granted since Complainant is no longer a customer.  


Commission regulations provide for the filing of preliminary motions, such as the Motion to Dismiss.  52 Pa. Code § 5.101.  When considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant.  The Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.  This is similar to Pennsylvania civil practice with respect to the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994).  



For decisional purposes, the Commission must assume that the facts alleged in the Complaint are true.  Marinoff v. Bell Telephone of Pennsylvania, 75 Pa. PUC 489, 491 (1991).  However, the Motion to Dismiss claims that Complainant is no longer a customer, and therefore, the Commission lacks jurisdiction over closed accounts and over a utility’s right to pursue its legal right to collect a civil debt, when continuation of utility service to the ratepayer is not threatened.  Thompson v. Columbia Gas of Pennsylvania, Inc., 1991 Pa. PUC LEXIS 143 (August 27, 1991).  The claim that Complainant is no longer a customer is verified in the Motion to Dismiss.  The claim has not been refuted by Complainant, either in writing or verbally.  Therefore, the evidence supports the claim that Complainant is no longer a customer, and the Commission must dismiss the Complaint for lack of jurisdiction.  

CONCLUSIONS OF LAW


1.
Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).



2.
Notice mailed to Complainant’s last known address and not returned by the U.S. Post Office is presumed to have been received.  



3.
Where Complainant is no longer a ratepayer of Respondent utility, the Commission lacks jurisdiction.



4.
Motion to dismiss for lack of jurisdiction must be granted where Complainant is no longer a ratepayer.

ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
UGI Utilities, Inc. – Gas Division’s Motion to Dismiss the Complaint of William E. Warren, Sr., is granted.



2.
The Complaint filed by William E. Warren, Sr., against UGI Utilities, Inc. – Gas Division, at PUC Docket No. C-20042933 is dismissed with prejudice.

Dated:
October 6, 2004



_____________________________








Susan D. Colwell








Administrative Law Judge
� The Company in the companion case did not move for dismissal nor did it provide a legal reason for dismissal, therefore I sent Complainant a notice by first class mail that he had to provide me with contact information by the morning of the hearing, October 12, 2004, if he wanted to proceed in that matter. 
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