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OPINION AND ORDER 
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Ricardo D’Amico (Complainant) filed on January 27, 2004, with respect to the Initial Decision of Administrative Law Judge (ALJ) Larry Gesoff, issued January 9, 2004.  On 

March 4, 2004, AT&T Communications of Pennsylvania, Inc. (AT&T) filed Replies to the Exceptions.  Service of the Complainant’s Exceptions was effectuated through Commission Secretarial Letter dated February 23, 2004.
Discussion


This matter is a Formal Complaint filed on May 22, 2003, by the Complainant against AT&T.  We reprint a description of the complaint from the Initial Decision:

Mr. D’Amico’s complaint asserts that he signed up for AT&T’s service including in-state regional toll calls, state to state toll calls and an international calling plan.  Later, he added a second phone line and called AT&T to add the same services to that line, but was told that the plan was not available where he lived.  After several calls and much time spent on the phone, Mr. D’Amico was told that the incorrectly billed calls would be adjusted and that both lines had been fixed.  After a few weeks, Mr. D’Amico received a bill which he alleges was incorrect.  He called again and spent more time on his problem and was told again that the plan was not available where he lived.  He was again told that his bill would be fixed.  Mr. D’Amico’s complaint concludes with his statement that he is no longer a customer of AT&T, that he received a second bill for over $600.00, that AT&T offered to return a small amount of the bill, and that he will not accept anything less than what he was promised.  Mr. D’Amico requests that he get a full refund of the charges for his international calls and that AT&T be stopped from doing the same thing to others.
(I.D. at 1-2).


On July 24, 2003, AT&T filed an Answer and Motion to Dismiss asserting that the Complainant’s local carrier, North Pittsburgh Telephone Company, cannot bill the international plan to which the Complainant subscribed.  AT&T also asserted that the Commission lacked jurisdiction over interstate and international calls and that its interexchange rates have been deregulated and are not subject to the Commission’s oversight.  AT&T, as a courtesy, “processed credits to Mr. D’Amico’s account which adjust his charges to levels consistent with the international calling plan ($2.95 per month plus 10 cents per minute).”  (I.D. at 2).



The Complainant failed to respond to AT&T’s Answer and Motion to Dismiss.  In light of the failure to respond, the presiding ALJ considered the AT&T pleadings and dismissed the Formal Complaint.  The ALJ concluded that the Commission lacked jurisdiction to regulate rates for calls made from a point in Pennsylvania to a point in another country, i.e. international calls.  He relied upon 52 Pa. Code § 5.101(a)(1) pertaining to motions challenging the jurisdiction of the Commission; Hughes v. PA State Police, 619 A.2d 390 (Pa. Commw. 1992); aloc. Den., 637 A. 2d 293 (1993) for the proposition that subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy; Robert E. Shenberger v. AT&T Communications of Pa., Inc.; Docket No. C-20030949 (Order entered December 11, 2003) for the proposition that the Commission lacks jurisdiction over international calls; and Chapter 30 of the Public Utility Code (since sunset) 66 Pa.C.S. § 3008 and 3009(f) for the proposition that AT&T’s intrastate rates have been deregulated and are not subject to the Commission’s jurisdiction.  (I.D. at 2-3).



In Exceptions, the Complainant expresses disagreement with the ALJ’s ruling.
  The Complainant states that the main point of his complaint is not the international calls over which the Commission lacks jurisdiction.  Rather, the Complainant alleges that the substance of his complaint concerns the “fact that AT&T maliciously deceived me over and over, by giving me the understanding that I was singed [sic] up for the Telephone Plans that I had asked for.  Not only did they tell me several times that everything was done per my request; they also gave me a Confirmation Number (Conf. #S9CJ0404 on April 3rd, 2003).  Only later on did I find out that AT&T doesn’t even use confirmation numbers.”



In its Replies, AT&T submits that the Complainant’s Exceptions lack merit and should be denied.  AT&T explains that it was not at fault for not providing the Complainant with the international calling plan he requested as his local carrier, North Pittsburgh, was unable to bill that plan.  (R.Exc. at 1).  AT&T further responds that the presiding ALJ did not misunderstand the nature of the Formal Complaint and that AT&T could not offer the calling plan through no fault of its own.


On consideration of the positions of the parties, we are guided by the Commission’s Order in Richard Carlock v. United Telephone Company, 82 PA PUC 68 (1994), (Carlock).  In Carlock, supra, the Commission found as follows:

…[U]pon careful review of the record as developed in this proceeding, we find it necessary to reverse the ALJ’s recommendation and in so doing, we commence by restating the concerns we expressed in Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (adopted at Public Meeting December 17, 1992)

In the aforecited cases, we held that a Motion to Dismiss and a Motion for More Specific Pleading should not be granted against unrepresented complainants who are pursuing small claims until they have had at least an oral opportunity to explain their position.  We did not, in those cases, and do not now, rule out the possibility that such pretrial motions can be granted in such cases; only that such motions should not be granted on the pleadings.  The ALJ must first develop a sufficient record.

In more complex cases with counsel participating, the record is likely to include depositions, answers to interrogatories, admissions and supporting affidavits.  Answers to the motions may include similar filings.  Certainly, in our view, unrepresented complainants cannot be expected to navigate through such complex procedural territory.  Rather than relying on pleadings, then ALJ has an affirmative duty to ensure the development of a record that reasonably presents the underlying grievance.

(82 PA PUC at 79)



In this proceeding, we note that the Formal Complaint was dismissed without availing the Complainant, who is not represented by counsel, of the opportunity to at least orally explain his position.
  The issue of adequacy and reasonableness of service by public utilities has been entertained by our appellate courts on prior occasions and it has determined that certain acts were done while rendering a "service" and were thus actionable under the Code.  See, e.g., Feingold v. Bell of Pennsylvania, 477Pa. 1, 383 A.2d 791 (1977) (providing directory listings is a service); Morrow v. Bell Telephone Co. of Pa., 330 Pa. Superior Ct. 276, 479 A.2d 548 *1984) (assisting in customer deposit practices is a service); Elkin v. Bell Telephone Co., 247 Pa.Superior Ct. 505, 372 A.2d 1203 (1977), aff’d, 491 Pa. 123, 420 A.2d 371 (1980) (rendering adequate directory assistance is a service). In light of the Code's broad definition of service, we hold that \l quoting telephone rates to customers is also a service contemplated under Section 1501 of the Code.  It was thus proper for the PUC to consider AT & T's misquotation of rates a Section 1501 violation.  Therefore, consistent with our prior action in Carlock, we will remand this matter to the Office of Administrative Law Judge for such further proceedings as may be necessary.  See also Loomis v. Conestoga Telephone and Telegraph Company; Docket No. C-20030985 (Order entered August 19, 2004).  The proceeding shall culminate in the issuance of Initial Decision Upon Remand.  We shall further direct that copies of the relevant pleadings be served upon North Pittsburgh Telephone Company.
Conclusion



Based on the foregoing, we shall grant the Exceptions of the Complainant, solely to the extent consistent with this Opinion and Order.  We will remand this matter to the Office of Administrative Law Judge for such further proceedings as may be necessary.  The import of failing to respond to the AT&T Motion to Dismiss is consistent with our concerns in Carlock.  The proceeding shall culminate in the issuance of Initial Decision Upon Remand; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Ricardo D’Amico are granted to the extent consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Larry Gesoff is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary.  The proceeding shall culminate in an Initial Decision Upon Remand.


3.
That copies of the relevant pleadings in this matter shall be served upon North Pittsburgh Telephone Company.







BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  November 18, 2004
ORDER ENTERED:  November 19, 2004
	�	The Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa.PUC, 625 A.2d 741 (Pa. Commw. Ct. 1993);  also, generally, University of Pennsylvania v. Pa. PUC,  485 A.2d 1217 (Pa. Commw. Ct. 1984).  


 


	�	The fact that the Complainant is, apparently, no longer a customer of the utility does not, at this juncture, raise considerations similar to those presented by Homol v. Columbia Gas of Pennsylvania, Docket No. Z�00297935 (Order entered August 28, 1992).  More specifically, we are mindful that a payment arrangement for final payment of bills for service after a ratepayer is no longer a customer of a utility cannot be ordered by the Commission.   The instant case does not involve a request for such a payment arrangement.   
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