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HISTORY OF THE PROCEEDING

On May 2, 2003, Theodore Chupp (Mr. Chupp) filed a Formal Complaint against PECO Energy Company (PECO) disputing his account arrearage.  Specifically, the Complainant alleged that his arrearage is based upon usage recorded by a faulty meter.  On June 27, 2003, PECO filed an Answer denying the material allegations of the Complaint and averring that Mr. Chupp's account balance is attributable to a poor payment history and the accrual of late payment charges.
A Telephone Hearing Notice, dated September 22, 2003, notified the parties that an Initial Telephone Hearing was scheduled for Monday, October 27, 2003.  This case was assigned to Administrative Law Judge (ALJ) Cocheres.  
On September 25, 2003, ALJ Cocheres issued a Prehearing Order setting forth the procedural rules that would be applied at the hearing.  The order included procedures for the submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery, the complainant’s burden of proof, and the Commission policy encouraging settlements.  
In accordance with the provisions of the Prehearing Order, by cover letter dated October 14, 2003, PECO submitted three copies of four (4) proposed exhibits for possible use at the Initial Telephone Hearing.  
A telephonic hearing was held on October 27, 2003.  Mr. Chupp appeared pro se and testified on his own behalf.  PECO was represented by Priya Sankar, Esq. who presented the testimony of Renee Tarpley and introduced four exhibits, which were admitted into the record.  The record closed on October 27, 2003.
By Judge Change Notice, dated July 28, 2004, this case was assigned to me for the purpose of issuing an Initial Decision.  

FINDINGS OF FACT
1.
Mr. Chupp is a PECO residential electric customer with a service address of 355 N. 60th Street, Philadelphia, Pennsylvania.    
2.
His home is a two-story town house with two bedrooms, kitchen, living room and dining room.  The home has oil heat.
3.
Mr. Chupp’s electric meter is located in the basement of his home.  Mr. Chupp does not recall providing PECO employees access to the meter to obtain meter readings.
4.
On April 17, 2001, PECO replaced the mechanical meter at Mr. Chupp’s residence with an automated meter (AMR).  Prior to this date, to obtain a meter reading, a PECO employee would have to physically access the meter and read the dials.

5.
A field visit was performed at Mr. Chupp’s residence on May 21, 2001.  At that time, it was discovered that although the service was on, the meter was not fully registering (i.e. the residence was not getting the full 240 volts of service).  It was determined that one of the taps to the property was defective.  The problem was corrected and full usage began to register on the meter.

6.
From April 1999 to May 2001, Mr. Chupp received estimated bills and usage during this time was estimated at zero.  Mr. Chupp’s monthly bills consisted entirely of a service charge for active customers.  Late charges for non-payment also accrued during this time.
7.
PECO did not re-bill Mr. Chupp for the unregistered usage that accrued during this period.  

8.
During this time, Mr. Chupp was a college student and the only appliances in the home were a television and an alarm clock.  
9.
An actual reading was taken at Mr. Chupp’s residence on July 25, 1998.  The next time the company obtained an actual reading was on March 31, 2001.  This reading indicated that only one KwH of electricity was used from the last actual reading in June 1998 (reading of 37610) until March 2001 (reading of 37611).  

10.
PECO negotiated two payment arrangements with Mr. Chupp.  The first, entered into in January 1995, provided for the payment of current bills plus $10 per month towards the overdue balance.  The second, entered into in December 1995, reinstated the terms of the January 1995 payment arrangement.

11.
Because of the two prior defaulted arrangements, Mr. Chupp was denied a payment arrangement in February 1998.  At this time, his overdue balance was $2378.12. 

12.
In April 1999, Mr. Chupp had an overdue balance of $2955.46 
13.
As of the hearing date, Mr. Chupp’s overdue balance had grown to $4585.22 
14.
Mr. Chupp made no payments to PECO from April to December 1999.  He made no payments in 2000.  He made two payments in 2001; these payments totaled $70.  No payments were made in 2002.  Four payments, totaling $429.52 were made between January and September 2003.

15.
On March 14, 2003, the Commission’s Bureau of Consumer Services (BCS) issued an informal decision at Case No. 933696 directing Mr. Chupp to pay his monthly budget bills plus $100 per month towards his overdue account balance.


16.
Mr. Chupp is satisfied with the payment arrangement established by BCS and only disputes the amount of his overdue balance.  
DISCUSSION
In his Formal Complaint, Mr. Chupp disputed his account arrearage and averred that the charges accrued because of a faulty meter.  As relief, he requested that his bills be recalculated based upon his correct usage.

As the Complainant seeking affirmative relief from the Commission, Mr. Chupp bears the burden of proof. 66 Pa. C.S. §332(a).  To satisfy this burden, a complainant must demonstrate that the named utility has violated the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.

The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be 
established.  Norfolk and Western Ry. v. PA. Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (1984).

In the instant case, Mr. Chupp had the burden of proving that his account balance accrued due to incorrect billings based upon readings from a malfunctioning meter.
Mr. Chupp’s assertion that he was not being properly billed for usage is correct; however, the erroneous billing was to his benefit.  Mr. Chupp’s meter was not registering usage for a period of at least two and a half years.  During this time, he received monthly bills in an amount equal to the monthly service charge only.  These charges totaled $140.12.  Mr. Chupp received estimated bills from PECO during this time because PECO was unable to gain access to his meter.  Mr. Chupp’s meter is located in the basement of his home and, by his own admission; he did not provide access to the meter during this time
.  
PECO obtained an actual reading in March 2001 and the meter only registered one KwH of usage from the date of the last actual reading in July 1998.  The manual meter was replaced with an AMR meter in April 2001.  In May 2001, Mr. Chupp contacted PECO after an electrician notified him that the dials on the meter were not moving.  PECO conducted a field visit and discovered that one of the taps to the property was defective.  Because of the malfunctioning tap, the property was not receiving the full 240 volts of electricity and, although the service was on, the meter was not fully registering usage.  PECO repaired the problem and verified that the meter in Mr. Chupp’s home was registering full usage.  

Due to the circumstances surrounding the failure of the meter to register usage, PECO did not issue a bill to Mr. Chupp for previously unbilled usage. See: 56 PA Code §56.14.  For the entire period from April 1999 through June 2001, Mr. Chupp was only billed a customer service charge and late payment charges.  He was not billed for and is not being held responsible for payment of any other charges.  Mr. Chupp did not present any testimony disputing the assessment of the service charge or otherwise illustrating that he was overbilled for electric used during this time.  In fact, Mr. Chupp was not billed for any usage during this time and received two and a half years of electricity free of charge.  Based upon the evidence presented, I cannot conclude that Mr. Chupp has been overcharged or otherwise incurred unfair or unwarranted charges on his PECO account.  
The account statement, submitted as PECO Exhibit 1, covers the period from April 16, 1999, through September 16, 2003.  During this time, only five payments were made on Mr. Chupp’s PECO account.  These payments total $499.52.  No payments whatsoever were made on this account in 1999, 2000 and 2002.  Mr. Chupp negotiated two prior payment arrangements with PECO.  The first, in January 1995, required Mr. Chupp to pay his current monthly bills plus $10 per month towards his overdue balance.  Another arrangement, entered into in December 1995, provided for the same payment terms as the January agreement.  Mr. Chupp defaulted on both of these arrangements.  Because of these two prior arrangements, he was denied a third payment arrangement in February 1998.  At this time, his overdue balance was $2378.12.  By April 1999, the arrearage had grown to $2955.46.  The BCS opened an informal case in this matter on April 18, 2001.  The BCS issued a decision on March 14, 2003 at Case No. 933696 and required Mr. Chupp to pay his monthly budget bills plus $100 towards his overdue balance.  At the time the BCS decision was issued, Mr. Chupp’s account balance with PECO was $4715.10.  As of the hearing date, Mr. Chupp had complied with the BCS payment arrangement.  
A review of Mr. Chupp’s account history clearly demonstrates that his account balance accrued because of several years of non-payment and the application of late payment charges and not overbilling.  During his testimony, Mr. Chupp stated that he currently makes payments to PECO by computer and that he does not review his monthly bills.  It is unclear whether he engaged in this practice during the time his meter was malfunctioning.  Utility customers must assume the responsibility of reviewing their bills on a regular basis and verify that their bills are correct as rendered.  The consequences of failing to do so are obvious and avoidable.  Mr. Chupp is encouraged to review the paper copies of the bills he receives or review these bills online prior to making payments.

Mr. Chupp has complied with the payment terms established by the BCS and is encouraged to continue to remit monthly payments in accordance with this payment arrangement.  Mr. Chupp testified that he is satisfied with the established payment arrangement except that he wished to pay his current monthly charges for service rather than budget bills.  At the hearing, the parties agreed that this modification was acceptable.  However, in Moeller v. Duquesne Light Company, the Commission held that a customer should not be given the option of paying either current bills or budget bills when budget billing is a more beneficial option.  The Commission went on to hold that budget billing should be the norm for payment arrangements as it provides customers with the benefit of paying for their usage at a more consistent level over the course of a year. Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.  Given Mr. Chupp’s payment history and his considerable arrearage, I cannot conclude that the payment arrangement established by BCS should be modified
.  
Mr. Chupp failed to sustain his burden of proof and his Complaint is denied.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. §701.

2.
The Complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3.
The Complainant failed to sustain his burden of proving that he was overbilled for usage.


4.
A customer should not be given the option of paying either current bills or budget bills when budget billing is a more beneficial option and budget billing shall be the norm for payment arrangements.  Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Theodore Chupp against PECO Energy Company at Docket No. Z-00933696 is denied.  
2.
That Theodore Chupp shall make monthly payments to PECO Energy Company in an amount equal to his monthly budget bills plus $100 towards his overdue balance as required by the informal BCS decision issued March 14, 2003 at BCS Case No. 933696.

3.
That, as long as Theodore Chupp keeps the payment schedule stated in this order, PECO Energy Company shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payment or finance charges against his account.

4.
That, if Theodore Chupp does not keep the payment schedule stated in this order, PECO Energy Company is authorized to suspend or terminate his utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated:
October 14, 2004



______________________







Amanda Rumsey








Special Agent
� It is not suggested anywhere in the record that Mr. Chupp affirmatively or intentionally denied PECO access to his meter.


� The record does not contain any income or expense information from which I could conclude that Mr. Chupp has sufficient income to negate the benefits provided by budget billing.  
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