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OPINION AND ORDER

BY THE COMMISSION:



Before us for consideration is the Petition for Reconsideration (Petition) of Maurice Burwell (Complainant) filed August 1, 2004 to our Final Order entered June 12, 2004.  The Complainant failed to serve a copy of his Petition upon the Philadelphia Gas Works (PGW).  The Petition was subsequently served upon PGW by way of a Secretarial Letter dated September 24, 2004.  PGW filed a Response to the Petition on October 4, 2004.
History of the Proceeding



On July 21, 2003, the Complainant filed a Formal Complaint against PGW wherein he alleged that he is enrolled in PGW’s Customer Responsibility Program (CRP) and that he has paid his bills in full under the terms of the program.  Complainant requests that PGW now bill him in the regular or “normal” way.  PGW filed an Answer to the Complaint on September 12, 2003, wherein it denied that the Complainant had paid his bills in full.


We note that the Formal Complaint was occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS).  By that Decision, which was issued on April 5, 2003, the Complainant was directed to make a lump-sum payment of $700.00 to PGW by April 30, 2003, and thereafter, to pay in accordance with PGW’s Customer Responsibility Plan (CRP). 


An evidentiary hearing was held on January 13, 2004, before Administrative Law Judge (ALJ) Charles E. Rainey, Jr.  The Complainant failed to participate in the hearing.  PGW appeared and was represented by counsel.   On May 18, 2004, an Initial Decision was issued wherein ALJ Rainey recommended that the Complaint be dismissed with prejudice due to the Complainant’s failure to participate at the hearing.  No Exceptions were filed to the Initial Decision.  None of the Commissioners requested review of the case. Therefore, the Initial Decision in this matter became final without further Commission action pursuant to Section 332(h) of the Public Utility Code (Code) 66 Pa. C.S. § 332(h).

Discussion


In his Initial Decision, the ALJ found that the Complainant had substantially complied with the BCS Decision by making a payment in the amount of $1,000 on June 2, 2003.  The ALJ also found that the Complainant was making his monthly payments consistent with the new CRP agreement entered into with PGW in September 2003, which required that the Complainant pay 10% of his income.  (I.D. at 2-3).


The ALJ concluded that the Complaint should be dismissed with prejudice due to the Complainant’s failure to prosecute, consistent with our action in Jefferson v. UGI Utilities, docketed at No. Z-00269892, (Order entered December 26, 1995) (Jefferson).


We will now consider the merits of the Petition.  In his Petition, the Complainant stated that he has made his payments pursuant to the 2003 CRP payment agreement.  The Complainant provided photo copies of two money orders in the amount of $500.00 each to substantiate his claim that the payments have been made.  The Complainant alleged that the payments were made under the threat of a shut-off.  The Complainant also requested “a full refund.”  



PGW rejoins that the Complainant’s Petition offers no new or novel arguments.  PGW pointed out that the ALJ found that the Complainant had already paid the $1,000.00 on June 2, 2003.  PGW argues that the Petition was not timely filed.  PGW submits that the Commission’s Regulations at Section 5.5.72(c) of Title 52 of the Pennsylvania Code, 52 Pa. Code § 5.572 require that a petition for reconsideration of an order must be filed within fifteen days of the date of entry of the order.  PGW also argues that the $1,000.00 payment was required to cure the delinquent payments for the Complainant’s enrollment in the CRP program.  The amount is a catch-up payment for CRP payments missed since his enrollment in the CRP program on June 12, 2001.


The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553, December 17, 1985, (Duick) as follows:

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. §703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.

In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

Parties...cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them...what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considerations which appear to have been overlooked by the Commission.

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.



Our review of the evidentiary record herein lead us to conclude that the instant Petition clearly fails to meet the evidentiary standards set forth in Duick.  First, the Complainant did not explain his failure to participate in the evidentiary hearing that led to the ALJ’s recommendation to dismiss the Complaint with prejudice, consistent with Jefferson.   Next, the Complainant did not advance any new or novel argument.  The Complainant offered proof to support his $1,000.00 payment to PGW, but that fact was not in dispute.


However, we do not accept PGW’s argument that our Regulation at 52 Pa. Code, § 5.572 is a bar to reconsideration of the Order entered June 12, 2004.  Section 703(g) of the Code, 66 Pa. C.S. § 703(g), grants the Commission the discretion to at any time after notice and after opportunity to be heard, to rescind or amend any order made by it.


Based upon the foregoing discussion, we conclude that the Petition does not meet the evidentiary standards articulated in Duick.  Accordingly, we shall not disturb our Final Order entered June 12, 2004:  THEREFORE,



IT IS ORDERED:  That the Petition for Reconsideration filed by Maurice Burwell of the Commission's Final Order entered on June 12, 2004, is denied.








BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)
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