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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Pinto’s 5500 Inc. c/o Mary Ann Pinto (Complainant), filed on August 3, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Herbert Smolen, which was issued July 15, 2004.  The Complainant failed to serve a copy of the Exceptions on PECO Energy Company (PECO).  The Exceptions were served upon PECO by way of a Secretarial Letter dated August 26, 2004.  PECO filed Reply Exceptions on September 7, 2004.
History of the Proceeding



On December 29, 2003, the Complainant filed a Formal Complaint against PECO wherein it was alleged that when the Complainant’s property located at 5500 Rising Sun Avenue, Philadelphia, Pa. was sold, PECO was asked to provide a final bill.  The Complainant paid the final bill issued by PECO.  However, the Complainant later received an additional Bill for $190.94.  The Complainant seeks removal of the $190.94 amount.



 On January 20, 2004, the Respondent filed an Answer to the Complaint.  In the Answer, PECO stated that after reasonable investigation, it was without sufficient information to determine the truth of most of the averments, therein.


On July 28, 2004, ALJ Smolen conducted an evidentiary hearing.  The Complainant participated pro se at the hearing.  The Respondent was represented by counsel.

Discussion


ALJ Smolen made thirteen Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorp​orated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ found that on May 19, 2003, the Complainant’s account was randomly selected for supplier transfer to Electric America, an alternative energy supplier, pursuant to the Commission’s Opinion and Order docketed at No. P-00021984, and entered February 6, 2003, which established PECO’s Market Share Threshold (MST) Billing Assignment process (MST Order).  The ALJ found that customers had the ability to opt-out of the MST program by sending an “opt-out” card to PECO, but that the Complainant did not do so.  


The ALJ found that when a representative of the Complainant called PECO and requested a bill for the electric balance on or about November 5, 2003, that balance was $888.42.  This balance included distribution and suppliers fees up to October 20, 2003.  The Complainant paid the sum of $888.42.  On November 17, 2003, Electric America sent PECO a final supplier bill in the amount of $190.94.  This bill represented supplier service from October 20, 2003 to November 5, 2003.  Subsequently, PECO sent the Complainant an additional bill in the amount of $190.94.  (I.D. at 3).


The ALJ recommended that the Complaint be dismissed.  The ALJ reasoned that there is no dispute that the Complainant used the electricity for which it was billed and that the Complainant did not meet its burden of proving that it should be relieved of payment of the bill in the amount of $190.94.



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


The Complainant alleges that the supplier transfer to Electric America amounted to slamming, the process wherein a customer’s service is switched from one provider to another without the customer’s consent.  The Complainant alleges that it informed PECO that it did not desire a transfer of suppliers, that it was satisfied with service from PECO.


PECO rejoins that the Complainant was provided with an opportunity to opt out of the program, but failed to do so.  PECO continues that the Complainant received electricity for six months without an objection until the final bill was received.  PECO concludes that the Complainant should not be excused from paying the contested bill by alleging that it was assigned to Electric America without its consent by PECO.


Our consideration of the evidentiary record leads us to conclude that the instant Complaint must be dismissed.  We find that there are two reasons for dismissal of the Complaint.


First, the Complaint was filed by one Mary Ann Pinto (Ms. Pinto) on behalf of Pinto’s 5500 Inc.  Ms. Pinto has no relationship to Pinto’s 5500 Inc., which was a small tavern located at 5500 Rising Sun Avenue in Philadelphia, Pa.  Ms. Pinto owned the building, but she was not an officer of the corporation, nor was she the customer of record.  The customer of record was Pinto’s 5500 Inc., a corporation started by Ms. Pinto’s father.  The ALJ engaged in an on the record discussion of Ms. Pinto’s relationship with the corporation, but did not address the standing issue, nor did PECO file a motion to dismiss.  (Tr. 7-10).  


We find that the instant Complaint should be dismissed for the lack of standing of Ms. Pinto to file the Complaint.  We reach this finding because Ms. Pinto is not an officer of the corporation, nor was she the customer of record.



Our second reason is related to the first regarding the nexus of Ms. Pinto to Pinto’s 5500 Inc.  This Petition was not filed by an attorney as required by Section 1.21(b) of the Commission’s Regulations, 52 Pa. Code , Section 1.21(b), 52 Pa. Code §1.21(b).  As stated previously, Ms. Pinto has no legal relationship to the Complainant.  Since the issuance of the Initial Decision in this matter, we addressed this issue in Tick Tock Restaurant, Inc. (Tammy R. Hurst), v. The Peoples Natural Gas Company d/b/a Dominion Peoples, docketed at C-20030921, (Order entered September 2, 2004), (Tick Tock) as follows:
The Restaurant is a corporation.  This Petition was not filed by an attorney as required by Section 1.21(b) of the Commission’s Regulations, 52 Pa. Code , Section 1.21(b), 52 Pa. Code §1.21(b)
.  The Respondent [PECO] should object to any pleading that does not conform to this requirement as a matter of course.  A Motion to Dismiss should have been filed (and granted by the ALJ).  Such course of action would have conserved the resources of both the Commission and the utility.  See, Pennsylvania Public Utility Commission, Bureau of Transportation and Safety v. Myers Transportation Service, Inc., docketed at No. A-00114905 (Order entered, April 10, 2003).  (Footnote omitted).
(Tick Tock at 5).



Consistent with our action in Tick Tock, we conclude that the Complainant’s failure to file the instant Complaint by an attorney pursuant to the Commission’s Regulations, 52 Pa. Code , Section 1.21(b), 52 Pa. Code §1.21(b), necessitates dismissal of the Complaint.



Finally, we note that pursuant to the MST Order, customers randomly assigned to an alternative energy supplier may opt out of the process.  PECO followed the opt out procedures, however the Complainant failed to return the opt out card.  


No party in this proceeding disputes the fact that the Complainant consumed the amount of electricity for which it was billed.  Thus, the Complainant cannot be excused from paying a bill for utility service provided.

Conclusion


Based upon the foregoing discussion, we deny the Exceptions of the Complainant.  We adopt the Initial Decision of ALJ Smolen to the extent consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Pinto’s 5500, Inc. c/o Mary Ann Pinto are denied.



2.
That the Initial Decision of Administrative Law Judge Herbert Smolen is adopted to the extent consistent with this Opinion and Order.



3.
That the sum of $190.94 is immediately due and payable to PECO Energy Company from Pintos 5500, Inc.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 22, 2004
ORDER ENTERED:  October 26, 2004



		� 	This does not include situations where 66 Pa. C.S. § 1529 et seq. applies.
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