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:
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James D. Porterfield

Administrative Law Judge

history of the proceeding

This decision dismisses the complaint of a gas utility customer, on the motion of Respondent’s counsel, because the customer, at hearing, failed to adduce evidence sufficient to show that the Respondent had violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 

On July 24, 2003, Father James Krah (Father Krah) filed his complaint, captioned St. Rose Parish/Rectory/Hall v. Columbia Gas of Pennsylvania, Inc., with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia or Respondent). St. Rose Parish/Rectory/Hall is referred to in this decision as the Complainant or Parish. The complaint asks the Commission to apply pressure on Columbia to add field personnel so that problems can be taken care of as they arise. Paragraph No. 3 of the formal complaint appears as follows:

It took twelve days to get service restored. The amount of work time to do the job was ten hours. The complaint—the problem is very simple Columbia Gas can not service the amount they are responsible for. They keep cutting personal [sic]. (crew of 27 to 7). The cost of gas goes up and the profits soar as to the expense of the consumer.

Columbia answered the complaint. Following the resolution conference, under an interim order dated September 3, 2003, the matter was scheduled for a telephone hearing on January 9, 2004.

For the hearing, Father James B. Krah testified in support of the complaint and sponsored Complainant Exh. No. 1, a photograph of a highway near Father Krah’s Parish where two pipes protrude from the ground near a highway sign displaying “SR 51.” Theodore J. Gallagher, Esquire, appeared on behalf of Columbia and following the testimony of Father Krah, moved to dismiss the complaint for Complainant’s failure to carry the burden of proof. The motion was granted.
The record of the proceeding includes Complainant Exh. No. 1; the Interim Order Setting Resolution Conference; the Prehearing Order; and the 26-page transcript of the hearing notes. The record of the proceeding closed February 26, 2004. Briefs were not filed.

findings of fact

1. Father James Krah is the pastor of St. Rose of Lima Church, located at 3357 Constitution Blvd., Darlington, Pa., where Columbia furnishes natural gas for central heating and heating water. (NT, at 6, 24.)

2. On Monday, July 7, 2003, Father Krah reported a gas leak at the Parish to Columbia; Columbia restored service on July 18, 2003; Father Krah complains that this interval is too long. (NT, at 7.)

3. Father Krah testified that Columbia has been called numerous times to cap or “fix” two pipes near a highway in proximity to the Parish’s property; Father Krah believes the pipes are on the property of the Parish. (NT, at 10, 12; Complainant Exh. No. 1.)
4. The gas leak at the Parish could not be repaired until Columbia marked the location of the gas line; Father Krah reported the leak to Columbia on Monday and Columbia responded to mark the line on Tuesday or Wednesday. (NT, at 13, 15.)
5. Within a day or so after the Parish’s contractor repaired the gas leak, Columbia installed a new gas meter and restored service. (NT, at 13–14, 16.)
6. Father Krah has no knowledge regarding who installed the pipes about which he complains or when the pipes were installed. (NT, at 17–18, 22; Complainant Exh. No. 1.)
7. After the gas leak was detected, the Parish’s contractor had to call One Call System to have the location of the gas line marked. (NT, at 19–20.)
discussion

The complaint of Father James Krah (as expanded at the hearing) involves two matters: (1) the length of time it took Columbia to restore service after a gas leak was detected on the Parish’s property and (2) that Columbia has not removed or properly maintained two pipes protruding from the ground adjacent to a highway in proximity to the Parish.
 The legal status of the Complainant, St. Rose of Lima Parish/Rectory/Hall, was not established at the hearing. Father Krah was permitted to testify in support of the complaint because he resides at the Parish and was adversely affected during the time the Parish was without gas service.

If the evidence were to show that Columbia was responsible for an unreasonable delay in restoring service to the Parish or that Columbia had neglected its duty to properly maintain pipes in proximity to the church, then it could be found that Columbia violated Section 1501 of the Public Utility Code (Code), which requires jurisdictional public utilities to “furnish and maintain adequate, efficient, safe, and reasonable service….”

A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Code, alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge that duty.
 In general, in order to prevail on a complaint, an interested entity, like the Complainant, must demonstrate, according to statutory‑ or decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that relief is warranted.

On Monday, July 7, 2003, Father Krah reported a gas leak at the Parish to Columbia. Columbia restored service to the Parish on July 18, 2003. There is no dispute that it was the Parish’s responsibility to have the leak repaired; the Parish engaged a contractor to repair the leak. Father Krah had no first-hand knowledge regarding any communication or transactions 
between the contractor and Columbia. There is no substantial evidence to show that Columbia unreasonably delayed restoring service to the Parish. Therefore, the complaint in this respect must be dismissed for the Complainant’s failure to carry the necessary burden of proof in order to remedy the complaint.
The formal complaint does not mention two pipes protruding from the ground near, presumably, State Route 51 in proximity to the Parish. Nevertheless, Father Krah complained at the hearing that Columbia had failed to properly maintain these pipes. The witness attributed responsibility for the location and maintenance of these pipes to Columbia.
 The witness had no first-hand knowledge of who owned the pipes, the purpose for the pipes, or on whose property the pipes are located. Therefore, the complaint in this respect must be dismissed for the Complainant’s failure to carry the necessary burden of proof in order to remedy the complaint.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding. 66 Pa.C.S. §701 and §1501.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).

3. The evidence of record fails to establish that Columbia Gas of Pennsylvania, Inc., furnished inadequate, inefficient, unsafe, or unreasonable natural gas utility service. 66 Pa.C.S. §1501.

4. There is no competent, persuasive evidence to support the conclusion that Columbia Gas of Pennsylvania, Inc., violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER

THEREFORE,
IT IS ORDERED:
1.
That the motion of Columbia Gas of Pennsylvania, Inc., to dismiss the complaint of St. Rose Parish/Rectory/Hall for failure to carry the burden of proof is granted.

2.
That the complaint captioned St. Rose Parish/Rectory/Hall v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20030849 is denied and dismissed because the Complainant failed to carry the burden of proof.

3.
That the complaint proceeding captioned St. Rose Parish/Rectory/Hall v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20030849, is terminated and the record to be marked “closed.”

Date:  October 12, 2004
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James D. Porterfield








Administrative Law Judge

� 	See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	See NT, at 12.





� 	See 52 Pa. Code §§1.21 and 1.22.


� 	See 66 Pa.C.S. §1501.





� 	66 Pa.C.S. §332(a); substantial evidence, here, refers to the legal requirement that final actions by the Commission in proceedings, like this one, must be supported by substantial evidence.





� 	See 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.





� 	See Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954); see also Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A.2d 1037 (Pa. 1980); North American Coal Corp. v. Air Pollution Comm’n, 279 A.2d 356 (Pa. Cmwlth. 1971).


� 	See Complainant’s Exh. No. 1.
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