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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition is the Petition for Clarification filed by Direct Energy on September 7, 2004, relative to the above-captioned proceeding (Petition).  Duquesne Light Company (Duquesne) filed an Answer to the Petition on September 17, 2004.
History
On August 23, 2004, this Commission entered our Opinion and Order (August 23rd Order) which approved, as modified, Duquesne’s Petition for Approval of Provider of Last Resort (POLR) Plan.  In that Opinion and Order, we approved the POLR service plan proposed by Duquesne, as modified by certain stipulations between various Parties in this action, and as further modified by our Opinion and Order.  On October 5, 2004, we granted reconsideration of the August 23rd Order and further modified certain aspects of the POLR Plan.
On September 7, 2004, Direct Energy filed its Petition which seeks clarification of two discrete issues which Direct Energy argues arise from our August 23rd Order.  On September 17, 2004, Duquesne filed an Answer to the Petition.  We note that our Opinion and Order on Reconsideration entered October 5, 2004, does not resolve or otherwise affect Direct Energy’s Petition.

Discussion


Direct Energy requests that this Commission clarify that the August 23rd Order did not provide Duquesne with the right to recoup any losses that Duquesne would incur “in providing POLR service at the rates authorized by the Commission, if those rates turn out to be different than ‘prevailing market prices’ or if [Duquesne] does not realize forecasted profit levels in providing the service.”  (Petition at 1).  Direct Energy also seeks clarification that our approval of Duquesne’s Purchase Power Agreement with its unregulated affiliate, Duquesne Power, does not create any right for Duquesne to recover its investment in the proposed Sunbury generating facility.  (Id.).


Section 5.572 of our Regulations, 52 Pa. Code § 5.572, provides for petitions for clarification following the entry of a final Commission order.  Here, Direct Energy’s Petition was filed within fifteen days of our August 23rd Order and is properly before us.  Duquesne’s Answer to the Petition was also filed in accordance with Section 5.572.


Direct Energy’s first issue involves our determination that specific rates were appropriate for the Small Customer Plan
 during the approved three year term for POLR service.  Direct Energy asserts that once we approved specific rates, “a discrepancy could result between the actual cost of power incurred by [Duquesne] or [Duquesne Power] and the administratively determined fixed POLR rates.”  (Petition at 2).  Direct Energy then argues that such a discrepancy could result in Duquesne or Duquesne Power failing to recover the full costs incurred in supplying power to the Small Customer Plan customers.  In addition, Duquesne could earn more or less than anticipated depending on the number of customers actually served.  Based upon these factors, Direct Energy seeks clarification that the fixed POLR rates for the Small Customer Plan do “not provide [Duquesne] the right to recover any shortfall in cost recovery or anticipated profit levels.”  (Petition at 3).


Direct Energy argues in similar fashion that clarification is needed to expressly provide that Duquesne does not have “a right to recover any of the investment in the Sunbury Plant.”  (Petition at 4).  Direct Energy asserts that the acquisition of the Sunbury generating station was “entirely voluntary and based on its [Duquesne’s] view of the best way to serve anticipated Small Customer POLR load.”  (Id.).  Direct Energy notes that the August 23rd Order did not direct or order the Sunbury generating station purchase.  Direct Energy also argues that once the POLR rates were approved as meeting the prevailing market test, Duquesne “may not claim that it has the legal or Constitutional right to recover any particular generation costs…”  (Id.).


Duquesne responds and argues that it has not requested any of the relief that Direct Energy discusses in the Petition.  Duquesne notes that it has not requested any right to receive compensation for losses in providing POLR service, nor has it sought any guaranteed profit level.  Duquesne also asserts that the August 23rd Order did not address recovery of the Sunbury plant acquisition costs, nor did Duquesne seek any such recovery.  (Answer at 2).


Duquesne argues that there is nothing in the record in this proceeding that establishes or discusses any discrepancies between the rates based upon prevailing market prices and the costs of providing POLR service.  Since no such discrepancies have been established or discussed, no determination on the issues raised by Direct Energy exists which would require clarification.    Further, Duquesne argues that it never requested a regulatory return on the Sunbury generating station or a guarantee that it would earn a reasonable return on its investment.  Duquesne asserts that there was no Commission determination of these issues and, therefore, no need for clarification.  (Answer at 4-5).



We will deny Direct Energy’s Petition.  Duquesne is correct in its assertions that Direct Energy seeks clarification of determinations that were not made in the August 23rd Order.  Since the issues were not raised or addressed, there is nothing to clarify.  



More to the point, there is no basis upon which to find a discrepancy between the costs of providing POLR service and the approved rates.  In fact, as argued by Duquesne, the approved rates were established on the basis of the prevailing market price test set forth in Section 2807(e)(3) of the Code, 66 Pa. C.S. § 2807(e)(3).  Thus, one of the basic premises of the requested clarification is pure speculation.  Similarly, Duquesne is correct that no request for compensation for either a discrepancy in rates vs. costs or for the costs of the Sunbury generation station acquisition has been made or even suggested by Duquesne.  That makes the request for clarification even more speculative.


In appropriate cases, this Commission will provide clarification of determinations made on issues before us.  In all such cases, the clarification is made on the basis of the record and the arguments of the parties.  Here, there is simply no basis upon which to provide the requested clarification, either on the evidentiary record or on the arguments of the Parties.  Rather than requesting clarification of determinations made in the August 23rd Order, we deem the Petition to raise new issues so speculative in nature as to preclude any further discussion or resolution.  Accordingly, we will deny the Petition; THEREFORE, 



IT IS ORDERED:  That the Petition for Clarification filed by Direct Energy on September 7, 2004, is denied.    








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 22, 2004
ORDER ENTERED:  October 22, 2004
� 	As presented by Duquesne, the POLR Plan was separated into two parts: a small customer plan and a large customer plan.  (August 23, 2004 Opinion and Order at 7).  Direct Energy’s request for clarification involving a potential disparity between rates and market prices involves the Small Customer Plan which established rates for POLR service for the first three years of the Plan.  (Petition at 2).
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