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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Tammy L. Parson (Complainant) filed on June 14, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on May 25, 2004.    PPL Electric Utilities Corporation (Respondent) filed Reply Exceptions on June 23, 2004.      

History of the Proceeding


On June 27, 2003, the Complainant filed a Formal Complaint against the Respondent wherein she alleged that despite trying to conserve energy, she had been receiving high electric bills since the Respondent installed a new meter at her residence in September 2002.  The Complaint was served on the Respondent on July 8, 2003.  The Respondent filed an Answer denying the material allegations of the Complaint on July 28, 2003.    


On January 14, 2004, a telephonic hearing was held before ALJ Colwell.  The Complainant testified in support of the Complaint and introduced one Exhibit packet.  The Respondent, represented by counsel, presented one witness and introduced two Exhibits.
             


By Initial Decision issued May 25, 2004, ALJ Colwell dismissed the Complaint due to the Complainant’s failure to carry her burden of proof.  We now consider the Complainant’s Exceptions to the Initial Decision.  

Discussion
The ALJ made thirty-seven Findings of Fact and reached five Conclusions of Law.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by 
reference and are adopted without comment unless either expressly or by necessary implication they are rejected or modified by this Opinion and Order.  
Section 332(a) of the Public Utility Code (Code), as amended, 66 Pa. C.S. § 332(a), places the burden of proof upon the proponent of any request for relief from this Commission.  The Supreme Court of Pennsylvania has held that the term “burden of 
proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling 
Hosiery v. Marguiles, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by another party.  Id., K.J. v. Pennsylvania Dep't of Pub. Welfare, 767 A.2d 609 (Pa. Cmwlth. 2001).  
In Waldron v. Philadelphia Electric Company, C-77100047, 54 Pa. PUC 98, 1980 Pa. PUC LEXIS 90 (1980), we established a policy wherein a complainant establishes a prima facie case of overbilling with a showing that:  (1) the number of inhabitants has not changed; (2) there were no prior billing abnormalities; and, (3) the customer could not have used the amount of energy for which he or she is charged.  If a complainant is successful in establishing a prima facie case, then the burden of going forward with the evidence shifts to the utility.  

Subsequent to the Commission’s ruling in Waldron, the Commonwealth Court opined of the Waldron Rule that:

While the rule is often explained that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pennsylvania Pub. Util. Comm’n, 501 Pa. 433, 435-36, 461 a.2d 1234, 1235 (1983).  Any 
circumstantial evidence which meets this standard will establish a prima facie case.  

Robert H. Milkie v. Pa. PUC, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).        
The crux of the Complainant’s nineteen pages of Exceptions to the Initial Decision is the argument that ALJ Colwell erred in determining that the Complainant failed to meet her burden of proving that the Respondent incorrectly billed her for electric use.  We note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well 
settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).                 


The Respondent’s customer contact representative, Mr. Holly, performed a high bill investigation of the Complainant’s home, including an energy usage analysis and meter test.  (Tr. at 46, 59, PPL Exh. 2).  In the first Exception which we will address, the Complainant argues that Mr. Holly was not present at hearing to testify regarding the meter test results.  The Complainant states that no one witnessed Mr. Holly’s testing of the meter and questions the accuracy of the meter test results of 100.3%.  (Tr. at 2-3, 5-6, 8, and 18).  



The Respondent, in its Reply Exceptions, states that by agreeing to the admission of the Company’s Exhibits, the Complainant waived any right to challenge those records at this time.  (R. Exc. at 3).  The Respondent points out that when asked, the Complainant stated that she did not object to the admission of the Respondent’s Exhibits.  (Id.).  


The Complainant’s Exception is basically an objection to the admission of hearsay evidence.  Ordinarily, hearsay evidence is inadmissible unless some exception applies.  Pa. R.E. 802.  In this case the business records exception does apply.  The Respondent’s witness, Ms. Senicle, gave testimony based on the Respondent’s business records in support the high bill investigation and meter test performed by Mr. Holly.  As long as the authenticating witness can provide sufficient information relating to the preparation and maintenance of the records to justify a presumption of trustworthiness for the business records of a company, a sufficient basis is provided to offset the hearsay character of the evidence.  In re Estate of Indyk, 413 A.2d 371, 373 (Pa. 1979).   Ms. Senicle testified that the Respondent, in the ordinary course of business, kept records regarding account activity statements, customer contacts with the company, usage investigations, and meter tests.  (Tr. at 42).  Ms. Senicle further testified regarding the contemporaneous documentation of the information contained in the Respondent’s Exhibits.  (Id.).  
It is not essential for the admission of evidence under the business records exception to produce either the person who made the entries in question or the custodian of the record at the time the entries were made.  In re Estate of Indyk, at 374.  Based on the foregoing analysis, we find that the ALJ did not err in relying upon the Respondent’s witness’ testimony regarding the meter test or usage investigation.  Accordingly, the Complainant’s Exceptions related to that issue are denied.  

Review of the record reveals that the ALJ’s decision to sustain the Complaint was based on the following record evidence.  The Complainant






 stated that after the Respondent replaced the old electric meter with a digital automatic meter reading device (AMR)
 in 
September 2002, her family’s electric bills increased substantially.  (Tr. at 8, Complaint at 5).  In May 2002, the Complainant had a baby thereby increasing the number of people living in the home to two adults and four 
children.  (Tr. at 26).  The Complainant testified regarding her frugal conservation 
measures.  (Tr. at 17-21, 32).  The Complainant stated that a new electric water heater was installed to replace a gas water heater in the middle of May 2002.  (Tr. at 14).  The Complainant testified that baseboard electric heat was installed in the residence to replace gas heat between April and September of 2002.  (Tr. at 14, 40).  The Respondent performed an appliance analysis which demonstrated that the Complainant’s family had the potential to use 1,732 kWhs/30-day month without heat or air conditioning. (Tr. at 44).  The Complainant’s family had the potential to use 2,779 kWhs/30-day month for heating alone.  (Tr. at 45).  The Respondent verified the accuracy of the AMR.  The device tested within Regulation requirements: 100.3% accurate.  (Tr. at 46, PPL Exh. 2).    




Our review of the record evidence leads us to conclude that there were significant changes in the Complainant’s household’s usage patterns.  The Complainant replaced a gas hot water heater with one powered by electricity in May 2002.  Also, the Complainant testified that baseboard electric heat was installed in the residence to replace gas heat between April and September of 2002.  We note that the increase in electricity usage coincided with the 2002-2003 heating season, when the baseboard electric heat would have gone into service.      

The Complainant’s account activity statement shows a dramatic increase in usage for the heating season of 2002-2003.  We understand that the substantially larger electric bills have caused the Complainant great concern.  However, the Complainant has failed to present sufficient evidence to persuade us that the change from gas to electric heat and hot water is not the cause of the increased usage.  Another substantial change in the home was the addition of an infant prior to the 2002-2003 heating season.  The Respondent presented credible evidence based on the findings of its investigation that its meter is functioning properly and that the Complainant’s actual usage compared favorably to her household’s potential electric usage based.  Because the Complainant has failed to carry her burden of proving any violation of the Code or this Commission’s Regulations on the Respondent’s part, the remaining Exceptions are denied; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Tammy L. Parson are denied.  



2.
That the Complaint filed by Tammy L. Parson against PPL Electric Utilities Corporation is dismissed.  



3.
That the Initial Decision of Administrative Law Judge Susan D. Colwell is adopted consistent with this Opinion and Order.



4.
That the Secretary mark this case as closed.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 4, 2004

ORDER ENTERED















:  November 4, 2004






	� 	The Respondent’s exhibits were: Exh. 1, Complainant’s account activity statement; Exh. 2, BCSPPL informal complaint unit report Decision.  The Respondent’s witness was Marilyn Senicle, a customer contact representative who investigates high bill inquiries for the Respondent.  


	� 	The automatic meter reading device (AMR) allows the utility to obtain remote readings on a daily basis through its network.  (Tr. at 18).  
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