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HISTORY OF THE PROCEEDINGS


On January 2, 2004, Omar Farooq (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance (the Respondent).  In the complaint, the Complainant essentially alleged that he subscribed to the Respondent’s International Calling Plan but that he was charged seven times the agreed amount.  He asked that the Commission investigate the Respondent’s practice and that his bill be corrected.



On February 17, 2004, the Respondent filed an answer to the complaint.  It alleged that the Complainant subscribed to the Respondent Freedom Extra plan from April 8, 2003 to October 29, 2003 and that this calling plan allowed the Complainant to place calls to Pakistan for 42 cents a minute until September 21, 2003, when the rate was changed to $3.21 a minute.  It also alleged that the Complainant’s November 2003 bill was $2,426.21 for calls placed to Pakistan from his telephone number and that he was properly billed for these calls.  



On June 7, 2004, a hearing was held on the complaint.  The Complainant proceeded unrepresented and introduced one exhibit, C-1, into the record. The Respondent was represented by Janet L. Miller, Esquire, who presented the testimony of one witness, Karen Turner, and introduced no exhibits.



On July 8, 2004, I reopened the record and directed the parties to file briefs on the Commission’s jurisdiction over the case.  The parties’ main briefs would be filed on August 2, 2004 and their reply briefs on August 13, 2004.  Only counsel for the Respondent filed a brief.



The case was closed on August 13, 2004.

FINDINGS OF FACT


1.
The Complainant lives at 506 Mountain View Drive, Wayne, PA (N.T. 4).  



2.
On April 8, 2003, the Complainant subscribed to the Respondent’s Freedom Extra plan which includes long distance international calling.  The rate for calls to Pakistan was 42 cents a minute (N.T. 5, 16, 17).       



3.
On October 12, 2003, the Respondent’s rate in Pennsylvania changed from 42 cents to $3.21 a minute for calls placed to Pakistan (N.T. 17, 18).  



4.
At the time the rate increased, the Respondent offered other international plans from which a customer could choose in order to continue to receive a lower rate (N.T. 18).  



5.
The Complainant made 46 calls after October 12, 2003 when the rate was changed.  The amount in dispute was $2,041.56 (N.T. 18, 19).    



6.
On November 13, December 1, 11 and 15, 2003, the Complainant disputed the charges (N.T. 20, 21).    

DISCUSSION


After the hearing, I asked the parties to file briefs on the Commission’s jurisdiction over this case.  Only counsel for the Respondent filed her brief which is thorough and well reasoned (Brief for Respondent, pp. 4-11).



The Complainant testified that he subscribed to the Respondent’s Freedom Extra Plan which includes long distance international calling, and that the rate for calls to Pakistan under the Plan was 42 cents a minute.  He also testified that this rate increased to $3.21 a minute and that he did not receive any notice of the rate increase (N.T. 7).



The Respondent admitted that the Complainant was on the Respondent’s Freedom Extra Plan on April 8, 2003 which allowed him to place a call from his telephone number to Pakistan at 42 cents a minute, but that this rate was changed to $3.21 on October 12, 2003.  The Respondent also testified that it sent a mailing to the Complainant indicating that the increase was effective on October 12, 2003, and that the increase was also posted on the Verizon long distance web site (N.T. 17, 18).  The Respondent argued that calling plans for calls to international destinations are not within the Commission’s jurisdiction, and that, as such, those calls are governed by the Federal Communications Commission (FCC).



Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Revenue, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).



Subject-matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Cf., Hughes v. Pa. State Police, 619 A.2d 390 (Pa.Commw. 1992), alloc. denied 637 A.2d 293 (1993).



The Commission has jurisdiction to regulate telephone calls made between points in Pennsylvania but not calls made from a point in Pennsylvania to a point in another country.  66 Pa.C.S.A. §§104, 3308(b); Quader v. GTE North, Inc. and AT&T Communications of Pennsylvania, Inc., Docket No. F-00255819, Commission Final Order entered November 1, 1995; Sioutis v. Verizon Pennsylvania Inc., Docket No. F-00860131, Commission Final Order entered March 19, 2003.



For the reasons above, I conclude that the Commission does not have subject matter jurisdiction over calls made between Pennsylvania and Pakistan.  



Therefore, I will dismiss the complaint for lack of jurisdiction.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction to determine whether it has jurisdiction over the parties and the subject matter of the complaint.  Kim v. Heinzenroether, 37 Pa. Commonwealth Ct. 328, 390 A.2d 874 (1978).



2.
The Commission does not have jurisdiction over the subject matter of this complaint.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Omar Farooq against Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance at Docket No. C-20042291 is dismissed for lack of jurisdiction.

Date:

October 14, 2004


_________________________________








Ky Van Nguyen








Administrative Law Judge
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