BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Stacey E. Anderson
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:
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:

Duquesne Light Company



:

Initial Decision

Before

Michael A. Nemec

Administrative Law Judge

HISTORY OF THE PROCEEDING


The complaint of Ms. Stacey E. Anderson, filed May 26, 2004, stated that she could not afford to pay $900.00.  She also stated that she is a single parent with seven children, three of whom, apparently, are asthmatics.  She asked that she be given a budget amount she could afford for her account with Respondent Duquesne Light Company.   Duquesne filed a timely answer and new matter.  Duquesne also filed a preliminary motion questioning jurisdiction because of the filing of a Chapter 7 bankruptcy petition by Ms. Anderson on May 27, 2004.


The initial hearing was held by telephone from Pittsburgh on Thursday, October 7, 2004.  I could not reach Ms. Anderson at the telephone number provided on her complaint, or at numbers provided by Duquesne, and as a result she did not participate.  Counsel appeared for and represented Duquesne.  The resulting record consists of a tape-recorded transcript of the discussion and testimony and ten Duquesne exhibits.  The record is summarized in the findings of fact that follow and reviewed in the discussion section.  In accordance with the decisions of this Commission, the complaint is dismissed for failure to carry the burden of proof and Ms. Anderson is directed to pay a make-up amount, and otherwise comply with the last operative decision of the Bureau of Consumer Services, all in the order at the end.  No briefs were filed.  The record closed on October 7, 2004, as recorded on the Chapter 56 Hearing Report.
FINDINGS OF FACT
1. Complainant Stacey E. Anderson was receiving electric service from Respondent Duquesne Light Company at 2251 Wilner Drive, Pittsburgh, PA 15221-5512, when she filed the present complaint.  Mr. James Pool; Duquesne Exhibits 2, 3.
2. Subsequently Ms. Anderson moved to 2298 Wilner Drive, Pittsburgh, PA 15221-5506, where her account with Duquesne was transferred as of August 11, 2004.  Mr. Pool; Duquesne Exhibit 1.
3. Notice of a telephonic initial hearing, to be held on October 7, 2004, was mailed to Complainant at the address listed on the complaint on July 29, 2004, and it has not been returned as undeliverable.  Likewise a prehearing order was mailed on July 30, 2004, and it has not been returned by the US Postal Service.  Under date of September 7, 2004, counsel for Duquesne mailed copies of Duquesne’s proposed exhibits along with a cover letter to Ms. Anderson at her new address.  All three mailings contained the date and time of the initial hearing.
4. On October 7, 2004, I attempted to reach Ms. Anderson at the telephone number on her complaint, 412-628-4873.  The call was answered by a recorded message to the effect that the Cricket number had been disconnected.  Counsel for Duquesne provided a new home number, 412-371-0328, and a work number, 412-371-0668, for Ms. Anderson.  When I called both numbers, both were answered by recorded messages that invited me to leave a message.  In response to each, I identified myself, the reason for the call and asked that Ms. Anderson respond within 15 minutes of my call by calling the Pittsburgh OALJ main number, 412-565-3550.  As of the date of this initial decision I have not received any response to those calls.


5.
As of the hearing the account balance for Ms. Anderson for her service from Duquesne was $4,278.59.  Mr. James Pool.


6.
On or about May 27, 2004, Ms. Anderson filed a Chapter 7 bankruptcy petition, which she prepared herself.  As part of her petition she requested that she be permitted to pay the $209.00 filing fee in three installments.  Duquesne Exhibit 8.


7.
When counsel for Duquesne filed an answer and new matter to Ms. Anderson’s complaint on July 12, 2004, counsel attached copies of the bankruptcy petition and also filed a motion questioning this Commission’s jurisdiction in light of the filing.



8.
On August 9, 2004, I sent Ms. Anderson a letter asking her to respond to the statements regarding her filing bankruptcy and asking her to provide a telephone number where I could reach her.  To the best of my knowledge that letter has not been returned as undeliverable and I have received no response.



9.
On September 27, 2004, the United States Bankruptcy Court for the Western District of Pennsylvania entered an Order of Dismissal For Failure To Timely Pay Installments in the matter of Stacey E. Anderson, debtor.  Duquesne Exhibit 9.



10.
This Commission’s Bureau of Consumer Services issued its decision at BCS No. 1626066 on April 6, 2004, directing Ms. Anderson to pay $977.00 by April 30, 2004 and then pay her budget plus $15.00.  Duquesne Exhibits 5, 6.



11.
This Commission’s Bureau of Consumer Services issued its decision at BCS No. 1676691 on June 28, 2004, closing another informal complaint of Ms. Anderson because of the bankruptcy filing.  Duquesne Exhibits 5, 7.

DISCUSSION


As the party seeking the intervention of this Commission, Ms. Anderson has the burden of proving that Duquesne has in some fashion violated the provisions of the Public Utility Code or this Commission’s regulations in the course of providing her with electric service.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  Ms. Anderson’s failure to participate in the hearing or to respond to attempts to contact her support a conclusion that Ms. Anderson has failed to carry her burden of proof in this matter.


Administrative agencies, such as this Commission, are required to provide due process to the parties that appear before them.  The requirement is met when the parties are accorded notice and the opportunity to appear and be heard.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).


Notice of the telephonic hearing in this case was mailed to Complainant on July 29, 2004, by regular first-class mail to the address stated on the complaint.  The notice was never returned to the scheduling staff of the Office of Administrative Law Judge in Harrisburg.  In addition, I issued a Prehearing Order on July 30, 2004, which included the hearing date and time.  The Prehearing Order was also mailed to the address on the complaint and was not returned.  I also sent a letter to Complainant on August 9, 2004, regarding the bankruptcy filing that also mentioned the hearing date.  That letter has not been returned.  Finally, counsel for Duquesne mailed Duquesne’s proposed exhibits to Complainant on September 30, 2004, addressed to her new address, and counsel stated her intention to offer the exhibits at the hearing on October 7, 2004.  It may be presumed that all of these mailings, made in the ordinary course of business, were received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959).


While the last matter raised before the BCS was closed without decision because of the bankruptcy filing, it would appear that the next preceding decision, which addressed the situation pre-filing, should be operative here.  Turner v. PECO, Docket C-00956999 (Order entered 4/11/96).  BCS Decision No. 1626026 directed Complainant to pay a catch-up amount and then pay her budget plus $15.00.  Duquesne Exhibits 5, 6.


As discussed above, Complainant has failed to carry her burden proof as a result of not appearing or offering any evidence in support of her complaint.  This Commission has stated that in such circumstances a complaint should be dismissed with prejudice, which simply means Complainant cannot hereafter challenge any of the matters accomplished at the hearing.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95).
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case.

2. Complainant has failed to show any violations by Duquesne Light Company of the Public Utility Code or the regulations of this Commission.

ORDER

THEREFORE,
IT IS ORDERED:

1. That the complaint of Stacey E. Anderson against Duquesne Light Company at Docket No. C‑20043076 is dismissed with prejudice for failure to appear and prosecute her complaint.



2.
That, within 15 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for all missed payments related to current consumption recorded since the filing of the present complaint, to include the catch-up amount directed in the BCS Decision No. 1626026.



3.
That, within 45 days of issuance, the Complainant shall pay the Respondent a sum of money equal to the amount of the bill tendered in accordance with the preceding ordering paragraph.
4.
That, in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

5.
That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.



6.
That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.
Dated:  October 14, 2004



                                                       








Michael A. Nemec







Administrative Law Judge
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