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INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On June 13, 2003, Robert & Laura Wax (Complainants) filed a formal complaint (Complaint) against PPL Electric Utilities Corporation (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainants alleged that Respondent estimated their electric bills during a 3-month period.  Complainants requested that the Commission direct Respondent to adjust those bills to reflect actual meter readings taken before and after the estimated meter readings.



On July 14, 2003, Respondent filed an Answer.  Respondent denied sending Complainants inaccurate bills.  Respondent requested that the Complaint be denied.



By Telephone Hearing Notice dated November 10, 2003, this case was assigned to me and a telephonic hearing was scheduled for January 8, 2004.  On November 19, 2003, I issued a Prehearing Order that set forth certain procedural rules to be followed in this case.



Complainant Robert Wax, an attorney, represented Complainants at the hearing.  Complainant Laura Wax testified.  Stanley Wax, Complainant Robert Wax’s father, also testified.  In addition, Complainants called Karey Roberts, a supervisor in Respondent’s customer support department (Tr. 101) and David Ogden, a customer contact representative for Respondent (Tr. 152), as witnesses.  Complainants introduced a number of exhibits, all of which were admitted into evidence.



Respondent was represented by William J. Fries, Esquire.  Respondent presented the testimony of Ms. Roberts and Mr. Ogden.  Respondent introduced a number of exhibits, all of which were admitted into evidence.  PPL Late-Filed Exhibit 6 is also admitted into evidence.


A briefing schedule was established at the hearing.  (The briefing schedule was memorialized in my Briefing Schedule Order dated January 13, 2004.)  Main briefs were to be filed by March 26, 2004 and reply briefs by April 12, 2004.



On March 25, 2004, Respondent filed its main brief.  On March 25, 2004, Complainants filed what was styled “Complainants Proposed Findings of Fact and Conclusions of Law.”



On April 8, 2004, both Complainants and Respondent filed their reply briefs.



The transcribed record consists of 325 pages.  The record closed on April 12, 2004.

FINDINGS OF FACT


1.
Complainants, Robert and Laura Wax, reside at 1914 Woodhaven Drive, Allentown, PA 18103.  (PPL Ex. 1).


2.
On December 30, 2002, Respondent issued to Complainants an estimated bill in the amount of $77.67.  (PPL Ex. 1).



3.
On January 28, 2003, Respondent issued to Complainants an estimated bill in the amount of $115.21.  (PPL Ex. 1).



4.
On March 5, 2003, Respondent issued to Complainants a bill in the amount of $1,287.57 based on actual meter readings taken by Respondent on February 14, 2003, and February 27, 2003.  (Tr. 126, 274, 276; PPL Ex. 3).



5.
On February 14, 2003, Respondent removed Complainants’ meter and replaced it with an automatic meter reading (AMR) device.  (Tr. 126; PPL Ex. 3).



6.
Consistent with Respondent’s practice, the meter that was removed was “retrofitted within an automated module,” for possible installation at another residence as an AMR device.  (Tr. 126-127).



7.
On April 28, 2003, Respondent performed a usage analysis at Complainants’ home that showed that they had the potential of consuming 29,149 kwh over the four month period from November 21, 2002 to March 24, 2003.  (Tr. 203-216; Wax. Ex. 7).



8.
Complainants were actually billed for 23,782 kwh of consumption over the period from November 21, 2002 to March 24, 2003.  (PPL Ex. 3).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainants alleged that Respondent estimated their bills over a three month period.  Included among those estimated bills, according to Complainants, was a bill in the amount of $1,287.57 that was issued on March 5, 2003.  Complainants requested that the $1,287.57 bill be reduced to reflect actual meter readings obtained before and after Respondent used estimated readings.  



Contrary to Complainants’ allegation, evidence of record shows that the $1,287.57 bill was based on actual meter readings.  The $1,287.57 bill covers the period from January 27, 2003 to February 27, 2003.  (PPL Ex. 3).  The bill reflects meter readings taken by Respondent on February 14, 2003 and February 27, 2003.  (Tr. 126, 274, 276; PPL Ex. 3).  The meter reading taken on February 14, 2003 was 67,706.  (Tr. 126; PPL Ex. 3).  That reading reflected kwh usage of 14,697 during the period from January 27, 2003 to February 14, 2003.  (PPL Ex. 3).  I note that the meter was removed after the reading was taken from it on February 14, 2003.  (Tr. 126; PPL Ex. 3).  That meter was replaced with an automatic meter reading (AMR) device that was set at “0.”  (Tr. 126; PPL Ex. 3).  The reading taken from the new AMR device on February 27, 2003 was 2,965.  (PPL Ex. 3).  That reading reflected kwh usage of 2,965 during the period from February 14, 2003 to February 27, 2003.  (PPL Ex. 3).  Thus, the bill in the amount of $1,287.57 issued by Respondent on March 5, 2003, reflected a total of 17,662 kwh of actual usage over the period from January 27, 2003 to February 27, 2003.  (PPL Ex. 3).


Respondent did, however, estimate Complainant’s prior two bills.  On December 30, 2002, Respondent issued to Complainants an estimated bill in the amount of $77.67.  (PPL Ex. 1).  And on January 28, 2003, Respondent issued to Complainants an estimated bill in the amount of $115.21.  (PPL Ex. 1).  Complainants did not complain about the amount of those bills.  I note that an adjustment to reflect any overestimation or underestimation of the two bills would have been reflected in the bill following the actual meter reading.



Complainants did question whether Respondent violated Commission regulations by issuing two consecutive estimated bills.  Commission regulations provide that a utility which bills on a monthly basis (such as Respondent) may only estimate a customer’s usage every other month unless there are exigent circumstances or the utility is unable to gain access to read the meter.  See, 52 Pa. Code §§56.12(2), (3) and (4).  Respondent in the present case had no explanation for why it estimated Complainants’ meter readings for the periods from November 21, 2002 to December 27, 2002, and from December 27, 2002 to January 27, 2003.  (Tr. 106).  Respondent is therefore directed to cease and desist from any further violation of the Commission’s regulations regarding estimated billings.  I note that since Respondent’s installation of an AMR device at Complainant’s property on February 14, 2003, all of Complainant’s bills have been based on actual meter readings.  (PPL Ex. 1).


Complainants also questioned the accuracy of the meter removed from their property on February 14, 2003.  Complainants inferred that the reading taken from the meter on that day was inaccurate and that the meter should have been tested.  Respondent responded, however, that the meter was not tested after it was removed from Complainants’ premises.  (Tr. 135).  Respondent testified that consistent with its practice, the meter was “retrofitted within an automated module,” for possible installation at another residence as an AMR device.  (Tr. 126-127).  I find that it was not enough for Complainants to claim that the meter should have been tested after it was removed.  Complainants had the burden of presenting evidence to show that the readings taken from the meter were not accurate.  Complainants failed to meet that burden.  


Complainants also questioned the validity of a usage analysis conducted by Respondent.  On April 28, 2003, Respondent’s representative went to Complainants home and conducted a usage analysis.  (Wax Ex. 7).  In its analysis of Complainants home and appliances using standards and formulas nationally accepted by the industry, Respondent determined that Complainants’ household had the potential to use 29,149 kwh over the 4 month period from November 21, 2002 to March 24, 2003.  (Tr. 203-216; Wax Ex. 7).  In Respondent’s calculation of Complainants’ potential usage over the four month period, Respondent excluded from its calculation the potential usage of Complainant’s hot tub and radon fan because Complainants informed Respondent that those appliances were not used.  (Tr. 203-204; Wax Ex. 7).  The consumption for which Complainants were actually billed over the same four month period was 23,782 kwh.
  See, PPL Ex. 3.  Thus, Respondent’s determination of a potential usage of 29,149 kwh compares favorably to the 23,782 kwh for which Complainants were actually billed.


Complainants opined that an earlier usage analysis conducted by Respondent over the telephone should be given more weight than the later usage analysis performed at their home.  On April 1, 2003, Respondent conducted an analysis of the potential usage of Complainants’ household, based on information that Complainants provided to it over the telephone.  (Tr. 108-109, 113; PPL Ex. 6).  Respondent at that time determined that Complainants had the potential to use 12,643 kwh over the period from November 21, 2002 to February 14, 2003.  (Tr. 114, 117-118; PPL Ex. 6 at 3).  However, evidence of record reflects that the usage analysis conducted by phone on April 1, 2003, in addition to reflecting a shorter time period: (1) does not reflect electric baseboard heat in the basement; (2) only reflects 9 to 12 rooms instead of 13 to 16 rooms; and (3) only reflects 1 refrigerator instead of 2.  (Tr. 113).  Therefore, I find that the usage analysis performed by Respondent at Complainants’ home includes the more accurate information and is therefore superior to the usage analysis conducted over the telephone.  


For all of the foregoing reasons, I will sustain the Complaint in part and deny it in part.  I find that Complainants did not meet their burden of proving that Respondent overcharged them.  Therefore, I will dismiss that aspect of their Complaint.  I do find, however, that Respondent violated Commission regulations by issuing to them two consecutive estimated bills.  Respondent is directed to cease and desist from any further violation of the Commission’s regulations regarding estimated billing.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainants met their burden of proof in part and failed to meet it in part.  



4.
Complainants failed to meet their burden of proving that Respondent overcharged them.



5.
Complainants met their burden of proving that Respondent violated Commission regulations by issuing to them two consecutive estimated bills.  See, 52 Pa. Code §56.12.



6.
Respondent is directed to cease and desist from any further violations of the Public Utility Code, Commission regulations or Commission orders.  
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Robert and Laura Wax v. PPL Electric Utilities Corporation at Docket Number C-20030472 is sustained in part and dismissed in part consistent with this Order.


2.
That Respondent shall cease and desist from any further violations of the Public Utility Code, Commission regulations or Commission orders.


3.
That this case be marked closed.








_________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
October 14, 2004
	�	The calculation of Complainants’ consumption over the four month period includes the following kwh usage figures:





		      894


		   1,413


		 14,697


		   2,965


		   3,813 


		 23,782





(PPL Ex. 3).
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