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HISTORY OF THE PROCEEDINGS



This decision dismisses a Complaint which Leonard J. Spearing (Complainant) filed with the Commission against Verizon Pennsylvania Inc. (Respondent or Verizon) on August 30, 2004.  Complainant requested that Verizon “remove their abandoned equipment and correct the existing working plant to existing standards” at the property located at 304 Bristol Pike, Croydon, Pennsylvania.


Respondent filed an Answer and Motion to Dismiss on October 4, 2004, addressing the allegations of the Complaint and moving to dismiss the Complaint for lack of standing and insufficiency as to substance.



Counsel for Complainant filed an Answer to Respondent’s Motion to Dismiss on October 14, 2004.  The matter has been assigned to me by Motion Judge Assignment Notice dated October 8, 2004.  The motion to dismiss is now ready for a decision.

FINDINGS OF FACT



1.
Complainant is Leonard J. Spearing, 51 St. Dunstan’s Road, Hatboro, Pennsylvania 19040.


2.
Respondent is Verizon Pennsylvania Inc.,  a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.



3.
On August 30, 2004, Complainant filed a formal complaint with the Commission requesting Verizon to “remove their abandoned equipment and correct the existing working plant to existing standards” at 304 Bristol Pike, Croydon, Pennsylvania.  


4.
At the time the Complaint was filed, Complainant was working at the  property located at 304 Bristol Pike, Croydon, Pennsylvania.  



5.
Complainant is not a Verizon customer at the location subject to this complaint. 



6.
Respondent moved for dismissal of the Complaint based on lack of standing and insufficiency as to substance.



7.
Complainant filed an Answer to Respondent’s Motion to Dismiss.

DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint because: (1) the Complainant lacks standing to raise the issues set forth in the Complaint; and (2) the Complaint is insufficient as to substance because it sets forth no relief that can be granted by the Commission.  



The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.
  The motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.
  The Commission has adopted this standard.
  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.
  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.
  The motion may be granted only if the moving party prevails as a matter of law.
  In other words, when considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.
   

Mr. Spearing’s Complaint


Mr. Spearing used the Commission’s Formal Complaint Form.  The complaint names Verizon of Pennsylvania
 as the respondent.  Paragraph 3 of the complaint which asks “What is your complaint?” is as follows:

I have requested Verizon of Pa. to correct a condition, on the rear wall at 304 Bristol Pike in Croydon, Pa., after 4 calls nothing has been done.  There is telephone wire tie-wrapped to electric wire.  There is abandoned (non serviceable) equipment abandoned on the wall.  Wire servicing a property at 306 Bristol Pike passes through the door molding of 304 Bristol Pike and goes through an internal party wall.  Their [sic] is no interface involved.

Paragraph 4 of the complaint, which asks “What do you want the Public Utility Commission to do about your complaint?” states as follows:

I am working at 304 Bristol Pike.  I cannot finish the job.  The Verizon people must remove their abandoned equipment and correct the existing working plant to existing standards, which I know exist because I am a former employee.  Someone should contact me and I will meet them at an agreed upon time. (Pictures Enclosed)

Verizon’s Answer and Motion to Dismiss


In its answer, Verizon avers that the Complainant’s address listed on the complaint is his residence while the issues raised in the complaint have to do with property and telephone facilities at a different location.  Based on information and belief, Verizon avers the property is part of a multi-unit strip mall.  Verizon also avers that the Complainant is neither the owner nor the tenant of the property, nor does he receive telephone service at this location.  Verizon admits that the Complainant contacted the Company requesting that the equipment at issue be moved, but avers that the Complainant only contacted the Company twice, not four times.  Verizon admits that a six-pair connecting block, as well as telephone and electric wire, were located on the rear outside wall of the property, and were not in use at the current time.  Finally, Verizon avers that a representative of the Company’s Repair Department met the Complainant at the property on September 16, 2004, and completed the requested work by removing all unused wiring and telephone facilities from the rear outside wall of the property to the satisfaction of the Complainant.



In its Motion to Dismiss, Verizon contends that the Complainant lacks standing to raise the issues set forth in the Formal Complaint.  In addition, Verizon argues that the issues raised in the complaint are moot because the relief requested has already been performed.  Therefore, the Commission cannot order any relief in this proceeding and a hearing is not necessary.

Mr. Spearing’s Answer to Respondent’s Motion to Dismiss



In the Answer to Respondent’s Motion to Dismiss
, Complainant requests that the Motion to Dismiss filed by Verizon be dismissed.  In the alternative, Complainant moves that a hearing be scheduled to hear the evidence of the Complainant before deciding the issues raised in the Complaint and Answer of Verizon.  Complainant’s Answer to Respondent’s Motion to Dismiss fails to address any of the legal issues raised in Verizon’s Motion to Dismiss.
Conclusions 


First, the Complainant lacks the requisite standing to raise the issues set forth in the complaint.



“[S]tanding to participate in proceedings before an administrative agency is primarily within the discretion of the agency.”
  Generally, the Commission has held that a person or entity has standing when the person or entity has a substantial, direct and immediate interest in the subject matter of a proceeding.
  The Commission has held that the Complainant must be the Respondent’s customer to have standing to file a complaint.
  Requiring a person or entity to have a substantial, direct and immediate interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.



A party’s interest in the subject matter of a proceeding is substantial if the complainant has a discernible interest other than the common interest of all citizens, is direct if the matter complained of caused harm to the party’s interest, and is immediate if there is a close causal nexus between the action complained and injury to the party challenging it.



In the instant case, Complainant has not demonstrated a substantial, direct and immediate interest in the telephone service provided at the property.  Complainant is not a  Verizon customer at this location.  In fact, there is no working telephone service at this property.  Furthermore, Complainant is not the owner or tenant of the property where the subject facilities were located.  Complainant’s allegation that he could “not finish the job” is insufficient to establish a substantial, direct and immediate interest necessary to grant standing to raise the issues set forth in the complaint.  In the instant case, Complainant cannot raise claims on behalf of other Verizon customers or potential customers.  


Second, the issues raised in the Complaint are moot because the relief requested has already been performed.


For decisional purposes, the Commission must assume that the facts alleged in the complaint are true.
  However, the Motion to Dismiss claims that the issues raised in the complaint are moot because the relief requested already has been performed.  Verizon states that a representative of the Company’s Repair and Maintenance Department met Complainant at the property on September 16, 2004, and completed the work he requested.  The representative removed all unused wiring and telephone facilities from the rear outside wall of the property, and Complainant indicated his satisfaction to the representative with the work that was performed.  Complainant did not raise this issue in his Answer to the Motion to Dismiss; therefore, I must assume that he is satisfied with the work performed by Verizon on September 16, 2004.  Since the work requested in the complaint has already been performed and no other relief was requested, there is no reason for the Commission to grant any further relief.



For the reasons discussed above, the Complaint should be dismissed.  Complainant lacks standing to raise the issues set forth in the complaint, and the issues raised in the complaint are moot because the relief requested has already been performed.  Furthermore, although Complainant filed an Answer to Respondent’s Motion to Dismiss, he never addressed the legal issues raised in Verizon’s Motion to Dismiss.  Since these legal issues have not been refuted by Complainant, the Complaint will be dismissed. 


Finally, the Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides, in pertinent part, as follows:

The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  


Section 5.21(d) of the Commission’s regulations, 52 Pa. Code §5.21(d), reads, in pertinent part:

(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.
  This case does not involve disputed questions of fact.  The question presented by Respondent’s Motion is one of law only.  A hearing in this case is not necessary or in the public interest.  The Complainant lacks the requisite standing to raise the issues set forth in the complaint and the issues raised in the complaint are moot because the relief requested has already been performed.  A hearing would be a fruitless exercise.  
CONCLUSIONS OF LAW



1.
Standing requires that a party have an interest which is substantial, direct and immediate.  




2.
Complainant must be the Respondent’s customer to have standing to file a complaint.



3.
Complainant lacks standing to raise the issues set forth in the complaint. 
  



4.
The issues raised in the complaint are moot because the relief requested has already been performed.


5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.   



6.
A hearing in this matter is not necessary in the public interest. 
ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
Verizon Pennsylvania Inc.’s Motion to Dismiss the Complaint of Leonard J. Spearing, at PUC Docket No. C-20043610, is granted.



2.
The Complaint filed by Leonard J. Spearing, against Verizon Pennsylvania Inc., at PUC Docket No. C-20043610 is dismissed.

Dated:
October 26, 2004



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
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