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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Philadelphia Gas Works (PGW), filed on September 28, 2004, to the Initial Decision of Administrative Law Judge (ALJ) Allison K. Turner, which was issued on September 8, 2004.  Albert Buoncristiano (Complainant) did not file Reply Exceptions.
History of the Proceeding



On June 9, 2003, the Complainant filed a Formal Complaint against PGW wherein he alleged that he was billed for gas he did not use. The instant Complaint is occasioned by an appeal of a Decision of the Bureau of Consumer Services (BCS) on an informal complaint filed by the Complainant.  By that Decision, which was issued on April 7, 2003, at No. 1061153, BCS directed the Complainant to pay current actual monthly bills when due, plus $300.00 per month toward the arrearage beginning with the May, 2003 bill.  BCS also directed that late payment charges be waived.


On August 4, 2003, PGW filed an Answer to the instant Complaint wherein it admitted that it had issued bills based upon the wrong meter since 1997.  PGW averred in its Answer that the balance owed to it amounted to $32,673.80 and was correct as per the BCS Decision.


On March 29, 2004, ALJ Turner conducted a hearing.  The Com​plainant failed to participate at the hearing.  The Respondent was represented by counsel.  As previously noted, the ALJ issued her Initial Decision on September 8, 2004, and PGW filed timely Exceptions.
Discussion


ALJ Turner made twenty Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorp​orated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.



The ALJ found that the Complainant had a restaurant located at 3180 Grant Avenue, Philadelphia, Pa., and also lived at that address
.  The ALJ found that the Complainant ceased being a customer of record at that address as of July 1, 2003.  (I.D. at 2).


The ALJ found that from August 12, 1997 through November 1998, the Complainant’s gas bills were based on meter readings from the meter in his premises at 3180 Grant Avenue, meter #1806242.  In December 1998, meter #1922165 was set at 3188 Grant Avenue, Philadelphia Pa., but the system was incorrectly updated to show the address as 3180 Grant Avenue.  From December 1998 to September 2001, the system billed the Complainant on the wrong meter, and the customer at 3188 Grant Avenue, Philadelphia, Pa. was not being at all.  The ALJ concluded that during the time period from December 1998 through September 2001, the Complainant was billed based upon readings from a customer at 3188 Grant Avenue, Philadelphia, Pa., which is a gas station.  (I.D. at 4).


The ALJ also found that because the Complainant was primarily a commercial customer running a restaurant, his business consumption required a large “six dial” meter for accurate readings and billings.  The meter at the gas station was not of this size, and produced lower bills.  The ALJ found that PGW did not read the meter at the Complainant’s restaurant for 3½ years, and did not send him an accurate 
bill in that time period, in violation of its own tariffs and the Commissions’ Regulation at 52 Pa. Code Section 56.12, 52 Pa. Code § 56.12. (I.D. at 4-5).


The ALJ pointed out that when the error was discovered, PGW sent out four bills with a due date of October 31, 2001 in the amounts of $5,569.92, $23,045.27, $3,616.10 and $6,466.23, for the time periods of 2/28/2001-9/27/2001; 10/29/1998-11/21/2000; 11/21/2000-12/3 1/2000; and, 12/3 1/2000-2/28/2001, respectively.  The ALJ found that none of these bills were cancelled.  


The ALJ recommended that the Complaint be dismissed and that the Complainant be directed to pay the final bill of $33,072, subject to final correction, within ninety days of the entry date of a final order in this matter.  The ALJ, however, did not recommend that this Complaint be dismissed with prejudice, as is the Commission policy articulated in Jefferson v. UGI, docketed at Z​00269892 (Order entered December 26, 1995) (Jefferson), when a complainant fails to participate in a scheduled hearing.  


The ALJ opined that the Commission may do an injustice by dismissing this Complaint with prejudice, and making the Complainant’s liability for the back bill immediate.  The ALJ reasoned that PGW was so much at fault that it seemed unfair to use punitive procedural measures against the Complainant, even if he did not appear or comply with the BCS Decision.  (I.D. at 13).


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


In its Exceptions, PGW argues that it admitted that it had issued incorrect bills based upon readings from the wrong meter since 1997.  PGW contends that it took corrective measures on the Complainant’s account including the provision of a credit of approximately $6,907.  


PGW urges that the instant Complaint be dismissed with prejudice due to the Complainant’s failure to appear at the hearing, consistent with our action in Jefferson.  PGW argues that the evidentiary record in this matter does not merit the Complainant having another opportunity have his day in court, when he failed to participate in a scheduled hearing.


As the proponent of a rule or order, the Complainant in this proceeding, bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. Ct. 1990).  


Based upon the fact that it is the Complainant who is seeking relief from the Commission in this matter, we find that the Complainant has the burden of proof pursuant to 66 Pa. C.S. §332(a).  The Complainant failed to participate in the scheduled hearing, and failed to put on any evidence to meet his burden of proof. We find that the Complaint is properly dismissed for failure to prosecute.



We will now address the issue of whether the instant Complaint should have been dismissed with prejudice consistent with Jefferson.  In the matter before us, the Complainant had due notice of the proceeding.  The hearing notice was sent, by first class mail, to the address given by the Complainant in the Complaint.  The notice was not returned as undeliverable.  The following cases stand for the proposition that a presumption exists that mail, sent in the ordinary course of business, was received by the addressee: Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Meierdierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982). 


The ALJ called the number given for the Complainant on his Complaint and the hearing notice, and no one answered.  The ALJ found that there was no answer or voice mail, nor was there an answering machine. The Complainant did not contact the ALJ to explain his absence or request a continuance.  


Based upon our consideration of the evidentiary record, we find that that the circumstances cited by the ALJ do not rise to a level that would cause us to depart from our policy articulated in Jefferson to dismiss the instant Complaint with prejudice.  In Jefferson we addressed the issue of how “no-show" cases waste the time and resources of the Commission and the utility involved.  In the matter before us, the Complainant filed the instant Complaint, causing the Commission to schedule an evidentiary hearing.  Then the Complainant simply failed to pursue his Complaint.  Accordingly, we grant PGW’s Exception and will dismiss the instant Complaint with prejudice.  


King v. PGW docketed at F-0116573, (Order entered March 22, 2004), (King), also dealt with a situation in which a customer who had owned several apartment buildings, and thus was a commercial customer of PGW, ceased being a customer of record of the PGW.  In King we found that pursuant to Section 56.14 of the Commission’s Regulations, 52 Pa. Code § 56.14, the Respondent is entitled to bill for previously unbilled service.  We also found in King, that a payment arrangement for a final payment can not be ordered by the Commission.  (See, Homol v. Columbia Gas of Pennsylvania, docketed. at No. Z‑00297935, (Order entered August 28, 1992).  


However, as in King, we recognize the opportunity for the Complainant and PGW to negotiate a payment plan mutually agreeable to the Parties herein.  In Christine Fota t/a It Can be Arranged Florist v. PECO Energy Company, docketed at No. C-00968232, (Order entered October 14, 1997, the Commission recognized the latitude that utilities can use in resolving payment disputes.
Conclusion


Based upon the foregoing discussion, we grant the Exceptions of PGW.  We adopt the Initial Decision of ALJ Turner as modified by this Opinion and Order;  THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of the Philadelphia Gas Works are hereby granted.



2.
That the Initial Decision of Administrative Law Judge Allison K. Turner is adopted as modified by this Opinion and Order.



3.
That Albert Buoncristiano shall immediately pay to the Philadelphia Gas Works the final bill in the amount of $33, 072.00 associated with the property located at 3180 Grant Avenue, Philadelphia, PA unless Albert Buoncristiano and the Philadelphia Gas Works enter into a payment arrangement.


4.
That the Complaint filed by Albert Buoncristiano on June 9, 2003, is dismissed with prejudice.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 4, 2004
ORDER ENTERED:  November 5, 2004
		� 	Since the property was used for the Complainant’s residence well as for commercial purposes, the Commission has excercised its discretion as to apply the protections of  Chapter 56. See, Gerald Underwood v Equitable Gas Company, Docket No. Z�00329132, (Order entered Apr. 22, 1997), See, also Charles Stammel v. PG Energy, a  Division of Southern Union Company, docketed at No. C-20027994, (Order entered May 21, 2003).
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