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HISTORY OF THE PROCEEDINGS



This decision dismisses a Complaint which Kellie Lanko (Complainant) filed with the Commission against Commonwealth Telephone Company (Respondent or CTCo) on September 13, 2004.  Complainant alleged that CTCo has an unconstitutional monopoly in her area and that it allows CTCo to charge higher prices and have poor customer service skills.  In Complainant’s prayer for relief, she “expect[s] the state of Pennsylvania to deem this [CTCo’s local phone service] unconstitutional and to not allow it any longer.”


Respondent filed an Answer and Motion to Dismiss on October 7, 2004, addressing the allegations of the Complainant and moving to dismiss the Complaint on the basis that it is insufficient as to substance because it sets forth no claim for which the Commission can grant the requested relief.



The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  The matter has been assigned to me by Motion Judge Assignment Notice dated October 12, 2004.  The motion to dismiss is now ready for a decision.

FINDINGS OF FACT



1.
Complainant is Kellie Lanko, P.O. Box 332 Shooktown Road, Bangor, Pennsylvania 18013.


2.
Respondent is Commonwealth Telephone Company, a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.



3.
On September 13, 2004, Complainant filed a formal complaint with the Commission alleging that CTCo has an unconstitutional monopoly in her area that allows them to charge higher prices and have poor customer service skills.  In Complainant’s prayer for relief, she “expect[s] the state of Pennsylvania to deem this [CTCo’s local phone service] unconstitutional and to not allow it any longer.”  


4.
Respondent moved for dismissal of the Complaint on the basis that it is insufficient as to substance.



5.
Complainant did not file a response to the Motion to Dismiss.

DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint on the basis that it is insufficient as to substance because it sets forth no claim for which the Commission can grant the requested relief.


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.
  The motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.
  The Commission has adopted this standard.
  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.
  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.
  The motion may be granted only if the moving party prevails as a matter of law.
  In other words, when considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.
    

Ms. Lanko’s Complaint


Ms. Lanko used the Commission’s Formal Complaint Form.  The complaint names Commonwealth Telephone Company as the respondent.  Paragraph 3 of the complaint which asks “What is your complaint?” is as follows:

The monopoly that they have in my area is unconstitutional.  It allows them to charge higher prices and have poor customer service skills.  They have no reason to change since they have no competition.  Most Americans (can’t say all because our area seems to be an exception) have a choice on what phone carrier they want.  Because of the lock they have on this area, I, as a consumer, can’t even get the best rates on a DSL package.  They also monopolize that industry.  Lastly, because this area only has 2-way cable modem service available, if a consumer wanted something other than dial-up, they are forced to put in a second phone line (or take their DSL package, which is $20 higher than others such as Verizon).  They get you every which way going and back again….and I’m tired of paying for it.  Why should I be one of the few Americans that don’t get a choice on what phone carrier I want.  There are companies all over that offer much better service and lower costs, and because of the lock that Commonwealth has on our area, I am unable to take advantage of those lower costs and better services.   
Paragraph 4 of the complaint, which asks “What do you want the Public Utility Commission to do about your complaint?” states as follows:

It’s unconstitutional for this company to lock services in any area.  I expect the state of Pennsylvania to deem this unconstitutional and to not allow it any longer.  I should be allowed the same choices as any other American.  It should not be different just because of where I live. 
Commonwealth Telephone Company’s Answer and Motion to Dismiss


In its Answer, CTCo denies that it has an unconstitutional monopoly in Complainant’s service area and that it charges higher prices and has poor customer service skills.  CTCo alleges that its basic service rates are one of the lowest among certified local exchange carriers in the Commonwealth.  CTCo denies that it monopolizes the DSL industry, and it denies Complainant’s statements regarding 2-way cable modem service.  CTCo states that it neither offers cable modem service in its service territory nor does it require customers to obtain a second phone line for DSL service.



In its Motion to Dismiss, CTCo contends that the Complaint is insufficient as to substance because it sets forth no claim for which the Commission can grant the relief requested.  CTCo alleges that is not currently preventing, nor can it prevent, any Competitive Local Exchange Carrier (CLEC) from providing local exchange service in the Bangor exchange or anywhere else within CTCo’s certificated service territory.  CTCo also avers that, with respect to long distance service, Complainant can choose any available interexchange carrier to provide her intraLATA and interLATA/interstate toll service.  CTCo avers that there are over 400 long distance carriers listed on the Commission’s Consumer Choice website as providing service in Pennsylvania.  
Conclusions 


Respondent’s Motion to Dismiss will be granted and the Complaint dismissed.


Commission regulations permit the filing of a Motion to Dismiss where a pleading is insufficient as to substance. 52 Pa. Code §5.101(a)(3).  In order to be a legally sufficient formal complaint, the pleading submitted must set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.” 52 Pa. Code §5.22(a)(4).  See, also, 66 Pa. C.S. §701.



The Complaint filed in this case fails to meet the minimum requirement for legal sufficiency.  That is, the Complaint fails to set forth an “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”
  In Yurchik, Buteau and Mohler, the Commission rejected similar claims for relief as Complainant is seeking in the instant case.  The Commission can and has required CTCo to allow other CLECs to offer service in CTCo’s certificated service territory, including the Bangor exchange. 
  However, I note that the Commission cannot force a CLEC to offer service in this area.  Whether or not an authorized CLEC chooses to render service is a company management decision not subject to the Commission’s jurisdiction.  Under these circumstances, I find that Complainant has requested a remedy which the Commission is unable to grant.  Accordingly, the Motion to Dismiss must be granted, and the Complaint must be dismissed. 


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides, in pertinent part, as follows:

The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  


Section 5.21(d) of the Commission’s regulations, 52 Pa. Code §5.21(d), reads, in pertinent part:

(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.
  This case does not involve disputed questions of fact.  The question presented by Respondent’s Motion is one of law only.  A hearing in this case is not necessary or in the public interest.  The Complainant does not set forth a claim upon which the Commission can grant relief.  A hearing would be a fruitless exercise.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  


2.
A preliminary motion may be filed which seeks to dismiss a complaint that is insufficient as to substance.  


3.
To be legally sufficient as to substance, a formal complaint filed with the Commission must set forth an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.


4.
The instant Complaint is insufficient as to substance.  



5.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.   



6.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.



7.
The matters raised in the Complaint and the Motion filed in this case do not involve disputed questions of fact, but rather a question of law only.



8.
A hearing in this matter is not necessary in this case. 


ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
Commonwealth Telephone Company’s Motion to Dismiss the Complaint of Kellie Lanko, at PUC Docket No. C-20043660, is granted.



2.
The Complaint filed by Kellie Lanko, against Commonwealth Telephone Company, at PUC Docket No. C-20043660, is dismissed.

Dated:
October 21, 2004



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� See, 52 Pa. Code §§5.101-103.
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PAGE  
8

