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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration are the Exceptions of Pennsylvania-American Water Company (PAWC) filed on October 12, 2004 to the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres which was issued September 22, 2004.  On October 26, 2004, Animal Care Association (Complainant) filed Reply Exceptions.  

History of the Proceeding



On November 13, 2002, the Complainant filed a Formal Complaint against PAWC wherein it alleged that the bills rendered for water service by PAWC for the period August 1999 through June 2000 were inaccurate.  PAWC filed a Motion for a More Specific Pleading that was denied by ALJ Debra Paist at Order dated June 2, 2003.


On June 23, 2003, PAWC filed an Answer to the instant Complaint wherein it denied the major allegations of the Complaint.  On September 9, 2003, ALJ Paist conducted a hearing.  During the pendency of the proceeding, ALJ Paist left the Commission, and the case was re-assigned to ALJ Cocheres.  The Complainant and PAWC participated at the hearing.  The Respondent was represented by counsel.  As previously noted, Exceptions to the Initial Decision and timely Replies to those Exceptions were filed.
Discussion


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); See also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals, as well as before most civil proceedings, is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602, (Pa. Cmwlth. Ct. 1990).  


The ALJ made seventeen Findings of Fact and reached seven Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainant was an animal shelter which received service from PAWC at 1915 Rosanna Avenue, Scranton, Pa. from April 1998 to April 2002.  The Complainant received a final bill for service from PAWC, at the afore​mentioned address, on May 10, 2002, in the amount of $909.52.  (Findings of Fact Nos. 1 and 12).  The ALJ observed that the period of the billing dispute was from August 1999 through June 2000.  The ALJ noted that during the disputed period, the Complainant’s usage climbed into the range from 29,100 to 65,700 gallons per billing period.  


The ALJ was guided by the Commission action in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), (Waldron).  The ALJ pointed out that in Waldron, the Commission set forth the evidentiary standards for establishing a prima facie case which is making a showing that (1) the number of occupants of the household has not changed; (2) the customer does not have potential to use the amount of energy billed; and (3) the prior billing history shows no previous abnormalities. The ALJ cited Milkie v. Pa. Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa.Commw. 2001), (Milkie) in support of his finding that the Complainant established a prima facie case in this proceeding.


The ALJ also cited Kupstas v. Pennsylvania Gas and Water Company, 76 PA PUC 334 (1992), (Kupstas) for the proposition that, even though the Animal Care building was not a residence, the Commission, in Kustas, has applied the logic of the Waldron rule (i.e. if the usage at the facility were stable, if the customer did not have the potential to use the amount of water billed, and if there were no prior billing abnormalities, then the customer has established a prima facie case) to commercial properties..  (I.D. at 5-6).



The ALJ found that the Complainant met its burden of establishing a prima facie case.  The ALJ found that the billing records establish that there were no billing abnormalities, except for the disputed period.  The ALJ found further that since the only plumbing fixtures were an outside spigot, operated from inside the building, a toilet, sink, and hot water heater, potential usage was low.  Finally, the ALJ concluded that the Complainant’s main usage of water was for cleaning and to provide drinking water for the animals.  (I.D. at 6).


The ALJ determined that the high billings ended abruptly when PAWC installed a new meter in August 2000.  The ALJ elaborated as follows:
…the June 2000 bill showed actual usage of 37,000 gallons.  The new meter was installed on August 7, 2000.  Inexplicably, the August 9, 2000 bill showed actual usage of 400 gallons.
  Thereafter, the October 2000 bill showed actual usage of 10,400 gallons, and billing period usage returned to a range from 4,600 to 11,000 gallons for the period August 2000 through July 2002.

(I.D. at 7).



The ALJ recommended that the Complaint be sustained.  The ALJ further recommended that the Complainant should receive a recalculated bill for the disputed period.  The recalculated bill would result in a $199.24 credit to the Complainant for the payments previously made.  The ALJ determined that because the Complainant was not a PAWC customer after May 2002, the recalculated bill shall become due within 30 days of receipt of the Commission’s Final Order.

(I.D. at 10).


PAWC, in its Exceptions, argues that the ALJ erred in concluding that the Complainant met its burden of establishing a prima facie case.  PAWC argued that it presented evidence that was of at least co-equal weight as the Complainant.


PAWC argues that the Waldron rule is an evidentiary device to protect Complainants from having a complaint dismissed during the early stages of litigation.  PAWC continued that even if the evidentiary standards of Waldron have been met, a complainant remains obligated to prove his case after the utility presents its rebuttal evidence.  


PAWC argues that the Complainant did not establish a prima facie case.  PAWC contends that the Complainant failed to establish that there was no change in consumption habits or a malfunction of any water consuming fixture.  


PAWC argues that the ALJ erred in considering the Complainant’s Exhibit 1 as evidence.  PAWC argues that this document is a receipt for services from an individual who purportedly conducted a plumbing inspection on November 29, 1999.  PAWC points out that the Complainant did not present a witness to authenticate this document.  PAWC urges that the Complainant’s Exhibit 1 be given little, if any, weight in our deliberations.  (Exceptions at 1-5).


PAWC continues that assuming arguendo that the Complainant established a prima facie case; PAWC had presented sufficient evidence to meet its evidence of going forward with the evidence.  PAWC refers to its Exhibit 4 which contains the result of a meter test conducted when the original meter was removed from service in August 2000.  PAWC contends that the test results showed that the meter was operating between 98% and 99.3% accurate.  (Excep​tions at 5-6).


PAWC refers to its Exhibit 2 as a record of a service order dated February 7, 2000, wherein one of its servicemen reported that the Complainant had a leaking toilet.  PAWC argues that the ALJ erred in not considering this evidence.


The Complainant’s Reply Exceptions consist of a one-page document which states that PAWC’s Exceptions should be denied, and the ALJ’s Decision be affirmed.  The Complainant did not specifically address any argument advanced by PAWC.


The resolution of this matter turns on a determination of whether the Complainant established a prima facie case in this matter; and if so, whether PAWC met its burden of rebutting that evidence. We find, first, that the evidence of record supports the ALJ’s finding that the billing records establish that there were no billing abnormalities, except for the disputed period, and that potential usage was low.  PAWC’s Exceptions offer no convincing evidence to refute the ALJ’s finding.  Although PAWC contends that the Complainant’s Exhibit 1 should not be accorded any weight in our deliberation, we find that this Exhibit does not appear to have been accorded any weight by the ALJ.  We do not rely on the representations made by the Complainant therein to support our resolution of this matter.  Accordingly, we find that the Complainant has met the evidentiary standards articulated in the Waldron rule to establish a prima facie case.


Next, we shall determine whether PAWC met its burden of going forward and rebutting the Complainant’s evidence.  A key issue in this matter is the allegation of the leaking toilet at the Complainant’s premises.  The ALJ noted that on February 7, 2000, PAWC sent a service man to the Complainant’s premises to change the meter.  The PAWC service man was unable to change the meter because the water to the building could not be turned off due to a broken valve.  The ALJ pointed out that the February 2000 bill was nearly double the June 1999 bill, yet the reported consumption during February 2000 was the lowest consumption during the entire disputed period (August 1999-June 2000).
(I.D. at 7).


We find that the ALJ made several critical findings that were not refuted by PAWC.  First, the ALJ found that there was an absolute correlation between the removal of the meter and the dramatic drop in consumption.  The dramatic consumption drop has not been adequately explained by PAWC.



Next, the ALJ opined that he would have had to assume that the toilet in question began leaking on or about June, 1999, when the abnormally large bills began to occur.  Although PAWC contends that when the leak began or when or if it was repaired is not information in its possession or control.  PAWC, nevertheless, contends that the leaking toilet could have been a factor in the high bills.  We find that this allegation does not rise to the level that would refute the ALJ’s position on the weight accorded to this evidence.


In Waldron, we found that meter test results are a matter to be considered, but are not sufficient in and of themselves to satisfy the Respondent’s burden of going forward with the evidence and rebut a complainant’s case.  (Waldron at 101).  Here, as in Waldron, we find that the results of the meter test are not sufficient in and of themselves to rebut the Complainant’s case.  Further​more, given our finding that PAWC has not explained the drop in consumption which occurred coincident with the meter change, we agree with the ALJ that the meter test credibility is questionable.


Consistent with the foregoing discussion, we deny PAWC’s Exceptions.  Accordingly, we adopt the ALJ’s recommendation that PAWC be directed to rebill the Complainant for the six disputed billing periods within fifteen days of the entry date of this Opinion and Order based upon the Complainant’s average consumption of 9,800 gallons per billing period from October 1998 to May 2002, excluding the August 1999 to June 2000 billings, with a credit of $199.24 for payments previously made.

Conclusion


Based upon the foregoing discussion, we deny the Exceptions of the PAWC.  We adopt the Initial Decision of ALJ Cocheres; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of Pennsylvania American Water Company are hereby denied.



2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres is adopted.



3.
That within fifteen (15) days of receipt of the Commission Order, Pennsylvania-American Water Company shall recalculate and send a final bill to Animal Care Association which includes the six billing periods from August 1999 through June 2000.  The final bill shall be based on the fact that Animal Care Association’s average consumption was 9,800 gallons during each billing period from October 1998 to May 2002, excluding the August 1999 to June 2000 billings, and shall be calculated on the rates in effect at the time.  The final bill from all six periods shall be credited to reflect the $199.24 payment previously made by Animal Care Association.



4.
That Animal Care Association shall be given thirty (30) days to pay the bill issued pursuant to Ordering Paragraph No. 3.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 3, 2005
ORDER ENTERED:  February 4, 2005
� 	At best, the 400 gallons was a measure of usage for the period August 7 (date of new meter installation) through August 9, 2000.  However, there was no bill identified for the period June 2000 through August 7 which should have registered on the original meter.





PAGE  
9
502580v1


