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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by Law Bureau Prosecutory Staff (LBPS) on December 15, 2003 to the Initial Decision (I.D.) of Administrative Law Judge James D. Porterfield, issued November 26, 2003, and the Reply Exceptions filed on December 23, 2003 by Pennsylvania Electric Company (Penelec).
History of Proceeding
On July 24, 2002, John and Ruth Kline (Complainants) filed a Complaint against Penelec with the Commission. Penelec answered the Complaint on August 7, 2002.    Hearings were held on November 20, 2002 and also on March 11, 2003 in the Commission’s Pittsburgh offices.  The Complaint states that, after the Complainants called Penelec to remove four maple trees from their property, Penelec sent the foreman of Hazlett Tree Service (Hazlett) to inspect the trees.  Hazlett stated that the trees were a greater threat to their house than to Penelec’s facilities. (Tr. at 4-5).  Hazlett furnished the Complainants with an estimate of $2,618.00 to remove four trees.  Complainants accepted this estimate and had the trees removed by Hazlett.  A year later, Hazlett removed a neighbor’s tree, at no cost to the neighbor. The Complainants are seeking reimbursement from Penelec in the amount of $1,963.50, i.e., three-quarters of the expense incurred to remove four trees.  Complainants amended their Complainant at the hearing to further allege that Penelec had not furnished adequate and safe service.

This is a residential customer complaint proceeding in which the Complainants allege that Penelec furnished unreasonably discriminatory, inadequate and unsafe service. About a year after Hazlett furnished the Complainants with the estimate to remove four trees, Hazlett removed all of the limbs from a tree of the Complainant’s neighbor, at no cost to the neighbor.  The limbs were cut form the tree because they had the potential to interfere with Penelec’s facilities.  (I.D. at 5).  The ALJ dismissed the Complaint by stating that the Complainants failed to carry the burden of proof in that the evidence of record does not show that Penelec failed to furnish reasonable or non-discriminatory service or otherwise violated a statute that the Commission has jurisdiction to administer or violated a regulation or order of the Commission.

Discussion



In his Initial Decision, ALJ Porterfield drew twenty-three Findings of Fact and six Conclusions of Law (I.D. at 10-11).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

In its Exceptions, LBPS wants the Commission to ignore Penelec’s testimony and (i) correct Finding of Fact 20 of the I.D. and related Conclusions of Law, and (ii) remand the I.D. for further consideration.  (LBPS Exc., at 3-4).  The ALJ’s Finding of Fact number 20 states:
Penelec’s residential customers are responsible for the repair and maintenance of their service lines (or service drops); however, if a customer’s tree limbs place mechanical strain on a service line, i.e., push the service line or (service drop) out of alignment, Penelec will remove the limbs.
(I.D. at 6.).
In the I.D., the ALJ references the hearing transcript from Wednesday, November 20, 2002 as support for Finding of Fact 20.  A review of that transcript does not support the ALJ’s finding.  When Penelec’s witness, Mr. Stelter, was asked if he knew who, under Penelec’s tariff, has the obligation to maintain a service line, he responded by saying, “No, I am not completely sure who’s responsible under the tariff for maintain[ing] service wires.”  (Tr. at 38).  In its Reply Exceptions, Penelec agrees with LBPS in that the first part of Finding of Fact No. 20 is incorrect and should be clarified to reflect that Penelec is required to maintain a customer’s service line.  (Penelec Reply Exc. at 3-5).
Additionally, Penelec’s Tariff at Rule 10 states in part that:

The Company shall furnish, install and maintain the meters, unless otherwise allowed by the Commission.  In addition, the Company shall install and maintain the transformers and service lines it deems necessary to provide Secondary Service, 
unless specified otherwise in an applicable, valid and binding agreement.
We find this exception meritorious.  It is clear from Penelec’s Tariff that it has the responsibility to install and maintain service lines.  Therefore, the LBPS exception regarding the ALJ’s Finding of Fact 20 is granted.
LBPS also excepted to the ALJ’s Conclusions of Law, numbers three through six, regarding electric utility service, discriminatory practices and violation of a Statute, Regulation or Commission Order.  (LBPS Exc. at 3; I.D. at 11).  In support of this Exception, LBPS relied upon the ALJ’s Finding of Fact number 8 and its transcript references to aver that there is evidence that Penelec furnished inadequate, inefficient, unsafe, or unreasonable electric utility service and unreasonably discriminated against Complainants.  (LBPS Exc. at 3).  Finding of Fact number 8 states:
8.
Kline’s trees were about 12 feet from Penelec’s facilities and about 17 feet from Kline’s house.
 (NT, at 22, 53, 107.)

In our opinion, Finding of Fact number 8 and the transcript references cited above do not support the contention raised by the LBPS.  The reference on Page 22 of the transcript only describes the distances between the Penelec facilities the trees and Complainant’s home as 12 feet and 17 feet respectively.  The references on Pages 53 and 107 of the transcript clearly support the Company’s claim that the trees in question are not a danger or a hazard to its facilities.  The relative proximity of Penelec’s facilities to the Complainant’s trees does not, in and of itself, qualify the service provided for a finding of being inadequate, inefficient, unsafe, or unreasonable.  The record supports a finding that Penelec’s service to the Complainant has been reasonably continuous and without unreasonable interruptions.  When questioned by the ALJ about outages caused by tree limbs over the past few years, the Complainant responded by stating: “We had power outages before, but they weren’t all 24 hours.  They were just like maybe three hours, 15 minutes, a half an hour, an hour.”  (Tr. at 23).  The Complainant did not state with certainty the relative frequency of outages caused by tree limbs over the past few years.





Conclusion


We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the LBPS Exception regarding Finding of Fact number 20 is meritorious, and, as a result, will be granted.  The other Exceptions of LBPS, regarding the ALJ’s conclusions of law, will be denied consistent with the discussion above; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by LBPS to the Initial Decision of Administrative Law Judge James D. Porterfield are granted, in part, and denied, in part.



2.
That the Initial Decision of Administrative Law Judge James D. Porterfield issued on November 26, 2003 is hereby adopted to the extent that it is consistent with this Opinion and Order.



3.
That the Complaint captioned John and Ruth Kline v. Pennsylvania Electric Company, at Docket No. C-20028197 is denied.



4.
That this Complaint proceeding is terminated and that the record thereof is marked “closed.”








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 18, 2004

ORDER ENTERED:  November 22, 2004
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