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HISTORY OF THE PROCEEDING


On May 2, 2003, Shirley Boggs filed a Formal Complaint against PECO Energy Company (PECO) alleging an inability to pay her electric bill.  PECO filed an Answer on June 24, 2003 denying the major allegations of the Complaint.



The Complaint was an appeal from a Decision which the Commission’s Bureau of Consumer Services (BCS) rendered on March 29, 2003, at Case Number 1335817.  In that Decision the BCS established a payment arrangement requiring Ms. Boggs to pay PECO monthly budget bills, when due, plus an additional $15.00 each month to offset the arrearage owed to PECO.  The BCS Decision also directed Ms. Boggs to make a lump-sum payment of $553.00 by April 27, 2003.  



On March 9, 2004, Administrative Law Judge (ALJ) Larry Gesoff issued an Initial Decision dismissing the Complaint, directing that a termination avoidance payment be made to bring Ms. Boggs current on the existing payment arrangement and directing that the existing payment arrangement be maintained.



By Opinion and Order adopted May 27, 2004 and entered July 9, 2004, the Commission remanded this case to the Office of Administrative Law Judge for such further proceedings as may be necessary to determine the amount of the household income of Ms. Boggs.  The Commission directed that the proceeding culminate in an Initial Decision Upon Remand setting forth a payment arrangement.  On July 15, 2004, in response to the Commission’s directive in its Opinion and Order, Chief Administrative Law Judge Veronica A. Smith issued an Interim Payment Order directing Ms. Boggs to pay her monthly PECO bills on or before the due date while this proceeding was being litigated. 
The Commission held a further telephone hearing on October 18, 2004.  Ms. Boggs represented herself and Lisa Lutz, Esquire, represented PECO.  Ms. Boggs testified on her own behalf and, as she did at the initial hearing, Renee Tarpley, a regulatory assessor, testified for PECO.  No briefs were filed.  The record, which consists of a tape recording of the proceedings, closed upon conclusion of the hearing.  
FINDINGS OF FACT
1. Shirley Boggs resides alone at 3619 North Perry Street, Philadelphia, Pennsylvania 19140 and PECO provides residential electric service to Ms. Boggs there.  At the time of the February 20, 2004 hearing, Ms. Boggs’ daughter, Rifqa McCray, was residing with Ms. Boggs and the gas service was in her name.  Ms. Boggs had the gas service switched to her name in about July 2004.
2. As of February 20, 2004, the time of the initial hearing, Ms. Boggs owed PECO $2,193.20 on this account.  PECO Ex. 1.
  As of October 18, 2004, the time of the further hearing, Ms. Boggs owes PECO $2,211.27.  Testimony of Ms. Tarpley.
3. Ms. Boggs does not contest any amount owed on this account.

4. The current monthly CAP budget amount on this account is $74.00.  Ms. Boggs’ average bill is $67.00 per month.  Testimony of Ms. Tarpley.
5. On March 29, 2003, BCS determined at Case No. 1335817 that Ms. Boggs should pay $553.00 by April 27, 2003 and, beginning with her May 2003 bill, she should pay the monthly budget amount of her bills, plus $15.00 each month to satisfy the arrearage owed on this account.  PECO Ex. 3.
6. Ms. Boggs paid $500.00 on this account since the BCS issued its determination as follows: $300.00 on June 27, 2003 and $200.00 on March 16, 2004.  PECO Ex. 1; Testimony of Ms. Tarpley. 

7. Since 2001 Ms. Boggs has made one payment per year on her PECO account.  Testimony of Ms. Tarpley.  

8. If Ms. Boggs had abided by the BCS decision, in addition to the $553.00 lump sum which the BCS directed Ms. Boggs to pay immediately, Ms. Tarpley calculates she would have paid an additional $1,524.00 for the consumption portion of the decision from the date of issuance of that plan until the time of the hearing.  PECO calculates this amount in the following fashion:

Date





Budget Amount
May through August 2003


$  68.00
x  4 months = $   272.00
September through December 2003

$  93.00
x  4 months = $   372.00
January through April 2004


$  92.00
x  4 months = $   368.00
May through August 2004


$  91.00
x  4 months = $   364.00
September and October 2004


$  74.00
x  2 months = $   148.00










           $1,524.00

Ms. Boggs paid $500.00 since the BCS decision, so she missed $1,024.00 in consumption payments ($1,524.00 - $500.00 = $1,024.00).  Adding the missed BCS lump-sum payment of $553.00 to this amount results in missed payments totaling $1,577.00 ($1,024.00 + $553.00 = $1,577.00).
9. On February 20, 2004, the time of the initial hearing, Ms. Boggs testified that her monthly household income consisted of $590.00 in disability payments plus $120.00 in food stamps.  Her disability was a bad back for which she was being treated.  She was on Medicare. 
10. During the hearing on October 18, 2004 Ms. Boggs testified that she receives $500.00 in disability payments per month, consisting of $194.00 from SSI and $306.00 from Social Security.
11. During the February 2004 initial hearing, Ms. Boggs summarized her monthly household expenses, excluding electric bills, as follows (changes based on the October 18, 2004 further hearing are indicated in bold type):
Item




Amount

Comments
Real Estate Taxes


$  24.00

Ms. Boggs owns her home 








which is not insured.
Electric



$  85.00 (now $74.00)
Gas




$  80.00

Telephone



$  25.00

Ms. Boggs reported $60.00 in 







monthly costs, but the 









Commission allows only 









$25.00 for telephone costs in 









ability to pay proceedings.


Water 




$  30.00

Cable Television





Ms. Boggs reported $40.00 








(now $45.00 − $50.00), 









but the Commission does not 









consider cable TV bills in 









ability to pay proceedings.
 
Food




$120.00 (now $150.00 − $200.00)
Clothing



$    8.00

Item




Amount

Comments
Automobile loan





Ms. Boggs reported $120.00 








(now $150.00)








but the Commission allows 









automobile expenses in 









ability to pay cases only if the 









automobile is used to 









commute to work.

Gasoline






Ms. Boggs reported $30.00 








(higher now because of 








higher gasoline prices)
Car Insurance 






Ms. Boggs reported $60.00 








(now $80.00 − $90.00)
Total Allowable Expenses

$372.00 (now $391.00 − $441.00)
12. Ms. Boggs entered into three payment arrangements with PECO and did not meet them.  PECO Ex. 2.
13. Ms. Boggs offers to pay $100.00 per month toward her monthly budget bill and the back balance on her account but states that she cannot make a lump-sum payment of $1,577.00.
14. PECO seeks to have the BCS determination of March 29, 2003 confirmed directing Ms. Boggs to pay the budget amount of her bills each month, plus $15.00 a month to reduce the arrearage owed on this account.  In addition, PECO requests that Ms. Boggs be directed to pay an amount to make up for the consumption payments missed under the BCS determination while this appeal was pending.

DISCUSSION


The Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof upon a proponent seeking an order of affirmative relief from the Commission.  As the party seeking to obtain an affordable payment plan from the Commission, Ms. Boggs bears the burden of proving that she is entitled to the relief she seeks in this case.  For the following reasons, Ms. Boggs has not met this burden.



Ms. Boggs does not dispute her bill and wants to pay it.  Ms. Boggs repeated her testimony from the February 2004 hearing that since one of her sons was murdered (before the BCS decision was rendered) her life has gone through some serious changes but that she is starting to come back from that experience.  She testified that she will pay $100.00 per month on her electric bill beginning after November 3, 2004 (the date she receives her Social Security check) and that if she gets a part-time job she will pay more.  She stated that she does not have the money to make the lump-sum payment representing her missed consumption payments.  She testified that she needs electricity because she is asthmatic and requires electricity to operate her breathing machine.


The Commission has held that the BCS determination on the informal complaint is the starting point for establishing a payment plan in these types of cases.
  The Commission also has held that a BCS payment determination must not be changed absent sufficient evidence for doing so; any modification must note what circumstances have changed during the interim.
  Ms. Boggs did not testify that there was any change in her circumstances since the BCS determined a payment plan.



In its Opinion and Order entered July 9, 2004 the Commission stated as follows:


In evaluating the income and expenses of the Complainant for the purpose of fashioning a reasonable payment arrangement for the electric utility services received from the Respondent, the ALJ found, among other things, that the Complainant claimed a monthly gas expense of $80.00.  (I.D. at 4; Finding of Fact No. 12)  We have reason to believe that the Complainant is a former ratepayer of record of the Philadelphia Gas Works (PGW), whose service had been terminated.  We also suspect that PGW is providing gas service to the Complainant’s current residence in the name of another individual.  This leads us to believe that there is another adult residing in the Complainant’s household.


It is Commission policy that any adult who is 18 years of age, or older, must report their income for calculating the appropriate payment arrangement.  Accordingly, this matter must be remanded to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be necessary to determine an accurate level of income.  The proceeding shall culminate in the issuance of Initial Decision Upon Remand setting forth a payment arrangement based upon total household income.  

Opinion and Order, slip op. at page 3.  At the hearing on October 18, 2004 Ms. Boggs testified that her gas service had been in the name of Rifqa McCray, her daughter, but that since about July 2004, the service has been in her name.  She also testified that she lives alone.  


Ms. Boggs’ budget amount went from $68.00 from May through August 2003, rose to an average of $92.00 from September 2003 through August 2004 and dropped to $74.00 in September 2004.  This coincides with Ms. Boggs’ testimony that the gas service had been in her daughter’s name when her daughter resided with her, that the gas service was put back in Ms. Boggs’ name in July 2004 and that Ms. Boggs now resides alone.  PECO did not investigate the circumstances of Ms. Boggs’ gas bill.


PECO requests that Ms. Boggs be required to pay the missed consumption portion of her budget billing ($1,024.00) plus the BCS-mandated up-front payment of $553.00 and then continue to pay $15.00 plus budget billing.   Ms. Boggs wishes to pay $100.00 monthly toward her account and not make an up-front payment.  Ms. Tarpley testified that PECO requires a substantial up-front payment because of Ms. Boggs’ payment history.  The payment plan Ms. Boggs requests would not pay off the $2,211.27 balance on her electric bill within a reasonable amount of time because a $100.00 monthly payment would cover her (current) budget amount of $74.00, leaving only $26.00 per month to pay off the $2,211.27 balance.  



The payment plan below is based on Ms. Boggs’ household income of $500.00 per month and her monthly household expenses allowable for this type of proceeding, including her electric bill, of $391.00 − $441.00.  Finding of Fact No. 11.  Because her circumstances have remained unchanged since the BCS issued its determination, the BCS payment plan must be confirmed.  This plan calls for Ms. Boggs to pay the budget amount of her bill each month (currently $74.00), plus $15.00 a month to satisfy the arrearage owed on this account.  This arrearage now stands at $2,211.27.  Finding of Fact No. 2.


A ratepayer must pay a “catch-up” payment equal to the missed consumption payments under the BCS decision pending review upon appeal.
  This amount is $1,524.00 in addition to the $553.00 lump sum which BCS directed Ms. Boggs to pay immediately.  Deducted from the resulting amount, $2,077.00 is the $500.00 in payments Ms. Boggs made since the BCS rendered its decision.  The result is a missed consumption payment of $1,577.00.  Finding of Fact No. 8.  This assumes Ms. Boggs makes her regular monthly payments from now until the Commission renders its Final Order in this proceeding.


Ms. Boggs must pay all undisputed consumption amounts accruing under the BCS determination pending review of this appeal.
  This obligation continues until entry of the Commission’s Order disposing of a case.
  Accordingly, Ms. Boggs will be directed to pay PECO for all missed consumption payments under the BCS payment plan within 30 days after PECO issues the bill directed by the order below.



One additional matter requires consideration.  Even though Ms. Boggs has not been making regular payments on her electric bill she is currently a CAP rate customer, pursuant to which she receives a 50 percent discount on the first 500 kilowatt hours of use.  


For the foregoing reasons, the complaint will be denied and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. Ms. Boggs has not met her burden of proving that she is entitled to the relief she seeks from this Commission.

3. The payment plan established in the following Order to pay current budget bills as they come due and to reduce the arrearage owed PECO on this account conforms to the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the complaint of Shirley Boggs v. PECO Energy Company, at Docket No. C-20030221, is denied.

2. That within 15 days of the entry date of the Final Commission Order, Respondent shall issue a bill to Complainant, consisting of the sum of (1) the missed lump-sum payment of $553.00; and (2) all missed payments for consumption, but not arrearage, under the BCS Decision issued on March 29, 2003 at BCS Case No. 1335817.
3. That the bill issued in accordance with Ordering Paragraph No. 2 is due and payable by Complainant within 30 days of issuance.

4. That in addition to the payment directed in Ordering Paragraph Nos. 2 and 3, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $15.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case.
5. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

6. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Dated:  October 19, 2004


















Larry Gesoff








Administrative Law Judge
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