BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Benjala Gordon




:

  





:




v.





:

Z-01557361







:

PECO Energy Company



:

INITIAL DECISION

Before

Herbert Smolen
Administrative Law Judge

HISTORY OF THE PROCEEDING



On March 8, 2004, Benjala Gordon (Complainant) filed a Complaint against PECO Energy Company (PECO or Respondent) alleging, inter alia that she tried to make payment arrangements with PECO and failed; that she has two small children; that she would like a payment arrangement which is suitable for both sides; and that she would like to pay her budget plus $15.00/month until the balance is paid in full.

PECO duly filed an Answer denying that Complainant is unable to pay the electric bill.  PECO averred that Complainant’s balance was $732.69; that Complainant made three payments in 2003 and three payments in 2004; that in 2003, three payments were returned for insufficient funds; that Complainant’s average monthly bill is $59.00 and the calculated budget is $65.00/month; that Complainant is enrolled in the CAP Rate Program and receives a 50% discount on the first 500 Kw of electric service; that PECO recently charged off $819.90 of Complainant’s previous balance as part of the CAP Rate Program; that a February 14, 2004 decision of the Bureau of Consumer Services (BCS) [Case No. 1557361] required Complainant to pay $869.00 by March 15, 2004 and then a $76.00/month budget plus $15.00/month on arrears starting April 2004; and that Complainant has not complied.



A telephonic hearing was held on October 19, 2004.  Respondent appeared by counsel via the telephone and presented one witness who sponsored three exhibits.  The Administrative Law Judge placed a call to Complainant at the home telephone number listed in the Complaint but the telephone number was reported as having been disconnected.  The Administrative Law Judge then placed a call to the work number listed in the Complaint.  This call was answered by an answering machine at H&R Block.  The witness for PECO testified that she had also called the work number and was advised that Complainant was no longer employed there.  The hearing then proceeded, at the conclusion of which counsel for Respondent moved that the Complaint be dismissed for failure to prosecute.  The record was closed on October 19, 2004.

FINDINGS OF FACT



1.
The Complainant in this matter is Benjala Gordon.



2.
The Respondent in this matter is PECO Energy Company.



3.
A telephonic hearing was scheduled to be held on October 19, 2004 and due notices of said hearing were sent to the parties.



4.
At the hearing, Respondent appeared by counsel, by telephone, and one witness on behalf of Respondent was present, by telephone.



5.
The Administrative Law Judge placed two calls to Complainant at two different telephone numbers but was unable to reach Complainant at the home or work telephone numbers listed in the Complaint.



6.
Complainant did not otherwise communicate with the Administrative Law Judge to explain her absence at the telephonic hearing.



7.
A February 14, 2004 decision of the Commission’s Bureau of Consumer Services (BCS) [Case No. 1557361] required Complainant to pay $869.00 by March 15, 2004 and then a $76.00/month budget plus $15.00/month on arrears starting April 2004.



8.
Since the BCS decision, the monthly consumption bills to October 2004 total $508.00.



9.
Since the BCS decision to October 2004, Complainant has made payments totaling $359.07.



10.
Complainant’s balance as of October 12, 2004 is $885.68.



11.
Counsel for Respondent moved that the Complaint be dismissed for lack of prosecution.

DISCUSSION



On the date, time and place scheduled for the telephonic hearing, Complainant could not be reached by telephone.  From the record, it appears that due notice of the hearing was sent to all parties.  Since the Complainant is the party instituting this action, it was Complainant’s duty to be present at the telephonic hearing and prosecute her Complaint.  Inasmuch as this case was called for telephonic hearing with proper notice given and Complainant was unable to be reached at the telephone numbers she provided and did not otherwise appear or explain her absence, the Administrative Law Judge has no alternative but to grant the relief requested by Respondent.  Litigation cannot and should not be delayed by a Complainant’s failure to prosecute her Complaint.  Accordingly, Respondent’s Motion to dismiss will be granted and a catch-up payment Order will be issued.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
Complainant has failed to appear by telephone to prosecute her Complaint and therefore has failed to meet her burden of proof.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the Complaint of Benjala Gordon against PECO Energy Company at Docket Number Z-01557361 is hereby dismissed with prejudice.


2.
That within fifteen (15) days of the entry date of the Final Commission Order, PECO Energy Company shall issue a bill to Complainant Benjala Gordon in the net total amount due to become current with the payment order contained in the February 14, 2004 decision of the Bureau of Consumer Services at BCS Case No. 1557361.  Complainant’s recalculated monthly budget amount shall be taken into consideration in the calculation of the bill to be rendered to Complainant under this Ordering Paragraph.



3.
That within thirty (30) days after the date of the bill issued by PECO Energy Company pursuant to Paragraph 2 of this Order, Complainant Benjala Gordon shall pay to PECO Energy Company a sum or sums of money equal to the amount of the bill rendered to her in accordance with Paragraph 2 above; and in addition, shall pay to PECO Energy Company her current monthly budget plus $15.00/month on the arrears on her account as and when each monthly bill falls due.



4.
That this matter be marked closed.

Date:
October 19, 2004



___________________________________








Herbert Smolen







Administrative Law Judge
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