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Wayne L. Weismandel

Administrative Law Judge

HISTORY OF THE PROCEEDING

On March 30, 2004, Vinet M. Smith (complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. – Gas Division (respondent), at Docket Number C-20042739.  The Complaint alleged that complainant’s bill had increased twice in 2003 and again in March of 2004.  As relief, the Complaint requested that the Commission order respondent to credit her account or send her a refund check.

On April 21, 2004, Jason B. Hopp. Esquire, entered his appearance on behalf of respondent.

On April 26, 2004, respondent filed its Answer (Answer) denying the material averments of the Complaint.

By Interim Order Setting Conference Between Parties (Interim Order) dated May 27, 2004, Chief Administrative Law Judge Robert A. Christianson ordered respondent to contact complainant no later than June 10, 2004, to set a time, date, and place for a conference about resolving the case.  The Interim Order specified that the conference must take place no later than June 24, 2004, and that within ten days following the conference respondent must submit a report on the outcome of the conference to Mediator Bruce Bigelow.

By Memorandum dated June 30, 2004, Mediator Bruce Bigelow memorialized the fact that the report required by the Interim Order had been submitted.
Mediation apparently having been unsuccessful, by Telephone Hearing Notice dated August 4, 2004, an Initial Telephonic Hearing was scheduled for September 9, 2004, and the case was assigned to me.

As is my customary practice, I issued a Prehearing Order (Prehearing Order) dated August 5, 2004.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlement.  Finally, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advise of a change in the telephone number at which they were to be contacted for the Hearing
Under cover letter dated August 19, 2004, respondent submitted three copies of ten (10) potential exhibits, marked for identification as Exhibits R-1 through R-10.
On September 8, 2004, respondent advised of the telephone number at which a potential witness should be contacted for the Hearing.
The Initial Telephone Hearing occurred as scheduled on September 9, 2004.  Complainant appeared pro se and presented evidence in the form of her own testimony only.  Respondent appeared by counsel, Jason B. Hopp, Esquire, and presented evidence in the form of testimony by one witness and the introduction, without objection, of eight (8) exhibits (Exhibits R-3 through R-10).  At the conclusion of the Initial Telephone Hearing the parties each waived the right to submit Briefs.  A transcript of the proceeding containing thirty (30) pages was produced.
The record was closed at the conclusion of the hearing on September 9, 2004.

FINDINGS OF FACT

1.
Complainant and her husband receive residential natural gas service from respondent at 334 Bentley Ridge Boulevard, Lancaster, PA 17602.

2.
On March 30, 2004, complainant filed a Complaint averring that her bill from respondent increased twice in 2003 and once more in 2004.

3.
The increases referred to in the Complaint pertained to respondent’s annual and quarterly purchased gas cost adjustments.

4.
Complainant presented no evidence that there were any irregularities, improprieties, or illegalities involved in respondent’s purchased gas cost adjustments in 2003 or 2004.
5.
Respondent advertised the notice of annual purchased gas cost rates for both 2003 and 2004 in the local newspapers of Lancaster, Pennsylvania.
6.
Respondent provided press releases to the local media in the Lancaster, Pennsylvania area regarding quarterly adjustments of purchased gas cost rates for use by the media as they saw fit.
DISCUSSION

As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. §332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).

In this case, the problem described in the Complaint is two rate increases in 2003 and one in 2004, all arising from respondent’s annual or quarterly purchased gas cost rate adjustments.  Respondent’s activities in this regard fully accord with the provisions of the Public Utility Code, 66 Pa.C.S. §101 et seq., specifically, 66 Pa.C.S. §1307(f), the Commission’s regulations, 52 Pa.Code §§53.61 through 53.69, especially 52 Pa.Code §53.68, and its own tariff.

Inasmuch as respondent’s activities complained of are all in accordance with governing statutory and other provisions, there can be no “act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code §5.22(a)(4).  See, also, 66 Pa.C.S. §701.  Complainant did not, indeed could not, present any evidence to sustain her Complaint against respondent.  Consequently, the Complaint will be dismissed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S. §332(a), the burden of proof in this proceeding is upon complainant.

3.
To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4.
Complainant failed to adduce any evidence that respondent’s activities with respect to annual and quarterly purchased gas cost rate adjustments during 2003 or 2004 were not in accordance with the provisions of the Public Utility Code, the Commission’s regulations, and respondent’s own tariff.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint of Vinet M. Smith against UGI Utilities, Inc. – Gas Division at Docket Number C-20042739 is dismissed.

2.
That the record at Docket Number C-20042739 be marked closed.

Date: October 20, 2004


















Wayne L. Weismandel









Administrative Law Judge
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