	PENNSYLVANIA PUBLIC UTILITY COMMISSION

HARRISBURG, PENNSYLVANIA  17105



	EDWARD DUGAS
                V.

PECO ENERGY COMPANY
	
	PUBLIC MEETING
OCTOBER 22, 2004

SEP-2004-OSA-0233*
DOCKET NO. Z-01417035


MOTION OF VICE CHAIRMAN ROBERT K. BLOOM
Before the Commission for consideration are the Exceptions of PECO Energy Company (PECO) to the Initial Decision of Administrative Law Judge Ky Van Nguyen (ALJ) regarding the Complaint of Edward Dugas (Complainant).  The Complainant alleges that PECO summarily terminated his service without prior notice in violation of 52 Pa. Code §56.93.  The ALJ recommended that PECO be directed to refund $530 for a deposit and $60 for a reconnection fee and that PECO be assessed a civil penalty of $500 for violating Chapter 56 since it did not speak with “a responsible occupant.”  The Office of Special Assistants recommends denying PECO’s Exceptions and affirming the ALJ.  I disagree.

The ALJ made the following findings of fact (FOF).  The Complainant does not reside at the premises where service was terminated.  His ex-wife resides at the premises.  The arrearage on the account in May 2003 was $1,122.46.  PECO sent a written 10-day termination letter and attempted two phone contacts.  A PECO representative had personal contact with “a white male in his 40s” and left a post termination notice.  (FOF #1-6)
52 Pa. Code §56.93 states:

Except when authorized by §56.71, §56.72 or §56.98 (relating to interruption of service; discontinuation of service; and exception for terminations based on occurrences harmful to person or property), a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive.  For purposes of this section, “personal contact” means:

1. Contacting the ratepayer or responsible adult occupant in person or by telephone.


2. Contacting another person whom the ratepayer has designated to receive a copy of a notice of termination, other than a member or employee of the Commission.


3. If the ratepayer has not made the designation noted in paragraph 2, contacting a community interest group or other entity, including a local police department, which previously shall have agreed to receive a copy of the notice of termination and to attempt to contact the ratepayer.


4. If the ratepayer has not made the designation noted in paragraph 2 and if there is no community interest group or other entity which previously has agreed to receive a copy of the notice of termination, contacting the Commission in writing.


52 Pa. Code §56.94 states:
Immediately preceding the termination of service, a utility employee, who may be the utility employee designated to perform the termination, shall attempt to make personal contact with a responsible person at the residence of the ratepayer and shall attempt to make personal contact with a responsible person at the affected dwelling.


This case turns on the credibility of the witnesses and the reliance on business records.  The Complainant testified that he is rarely at the premises and communications with his ex-wife are “not always the best.”  (TR 12)  He states that his wife says she never got the written notice (TR 9) and he was unable to find the post termination notice (door tag) (TR 10).  The ex-wife gets the bills and then they “go over them” (TR 17).  PECO records show a letter, two attempted phone contacts, one attempted personal visit and one personal visit prior to the termination (TR 25-27).
Compliance with Section 56.93 is only dependent on either making contact on the three day notice or having made two attempts by phone.  PECO made two telephone attempts and on the second attempt a phone message was left on the answering machine for the number the Complainant provided.  PECO has met the statutory burden of personal contact set forth in Section 56.93  Otherwise customers could avoid termination simply by choosing not to answer the telephone when PECO calls to notify them that their utility service may be terminated.

Personal contact was satisfied on the day of termination pursuant to Section 56.94.  The finding that making contact with an “unnamed white male in his 40s” is not a responsible occupant is flawed.  The Regulation requires an attempt to make personal contact with a responsible person at the affected dwelling.  PECO has satisfied Section 56.94.  Otherwise, customers could refuse to identify themselves to avoid the notice requirement.  

The Complainant claims that this contact did not occur.  However, he does not live at the premises and is “rarely at that address.”  (TR 12)  The ex-wife did not testify at the hearing and any statements made to the Complainant are hearsay and not sufficient to establish that a responsible person was not at the premises.  There is no credible record evidence to refute PECO’s business records.

Finally, the Complainant must provide PECO with the address where he lives so written notices can be sent directly to him, or he should have his residence listed as the third party contact for the ex-wife’s premises.
THEREFORE, I MOVE THAT:
1. The Exceptions of PECO Energy Company are granted.


2. The Initial Decision of Administrative Law Judge is reversed.


3. The Office of Special Assistants shall prepare an Opinion and Order consistent with this Motion.
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