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PECO Energy Company



:

INITIAL DECISION
Before

Ky Van Nguyen

Administrative Law Judge

HISTORY OF THE PROCEEDINGS


On December 22, 2003, Mitch’s Auto Service Center, Inc. (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent billed it on estimated usage, that the estimated usage was much higher than the actual usage, and that the Respondent did not produce any evidence that the Complainant’s meter had been tampered with.  The Complainant’s owner asked that the Commission direct the Respondent to set aside the estimated balance of $15,719.23.



On January 13, 2004, the Respondent filed an answer to the complaint.  The Respondent admitted that it based its billing of the Complainant on estimated usage and that it did so because the Complainant’s meter was found to be tampered with.  



A hearing was scheduled for July 9, 2004.  This hearing was continued and rescheduled for August 9, 2004 at the Complainant’s request.  The Complainant was represented by Craig A. Sopin, Esquire, who presented the testimony of one witness, Mitch Hartka, and introduced four exhibits which were admitted into the record.  The Respondent was represented by Anthony D. Kanagy, Esquire, who presented the testimony of two witnesses, Harry Christian and Anthony Costello, and introduced five exhibits which were admitted into the record.  



The record was closed on August 9, 2004.

FINDINGS OF FACT


1.
The Complainant is a business customer of the Respondent’s and takes service at 7136 Wissinoming Street, Philadelphia, Pennsylvania.  Mitch Hartka is the Complainant’s president.  The Complainant provides automobile repair service at this address and the electric meter is inside the business building (N.T. 6, 7, 19, 20; PECO Exhibit 2).



2.
The Complainant’s electrical equipment at the center consists of emission machines, hydraulic lifts, a 5 horsepower compressor, transmission ovens, lights, video recording equipment, heaters, a 50-amp welder (N.T. 33-39).



3.
On February 13, 2003, the Respondent’s Revenue Protection Technician, Harry Christian, inspected the Complainant’s meter.  He found:  

-
The meter Z-4 seal was broken.  The Z-4 seal prevents a person from opening up the meter, taking the glass cover off in order to tamper with dials or mess with the disc.

-
The meter disc was lowered.  A lower disc means the disc is not rotating at the pace of a customer’s usage.

-
The meter worm wheel was not in mesh with the gears.  When a worm wheel is not in mesh, it is not rotating properly.  The worm wheel was also found to be burred.

-
The meter COB (cut of box) seal was bent and not locked.

(N.T. 50-54).



4.
On February 13, 2003, when Revenue Protection Technician, Christian, found evidence of meter tampering, he removed the Complainant’s meter, replaced it with a new one and sent the old meter in a crate to the Respondent’s meter shop in Berwyn, Chester County, to be immediately tested.  The test showed that the efficiency of the old meter was 84.65 which means the meter was not registering at all (N.T. 55-57, 72, 73; PECO Exhibit 1).



5.
The old meter mentioned in Paragraphs 4 and 5 was installed by the Respondent on January 31, 2003 (N.T. 57, 62, 63).    



6.
The Respondent’s Revenue Protection Technician Christian did not check the meter that was changed on January 31, 2003 (N.T. 68, 69).    



7.
In 1999, the Complainant’s average daily usage fluctuated between 60 Kwh and 80 Kwh (N.T. 81, 82; PECO Exhibit 2).  



8.
After February 7, 2000, the Complainant’s average daily usage dropped to 40 Kwh, 30 Kwh and 20 Kwh.  And this average daily usage dropped to 13.5 Kwh on October 8, 2001 (N.T. 82; PECO Exhibit 2).  



9.
On February 27, 2002, the Complainant’s meter was replaced with an automatically read meter (N.T. 82, 83; PECO Exhibit 2).  



10.
After the meter replacement on February 27, 2002, the Complainant’s average daily usage was increased to 97.8 Kwh on March 7, 2002.  But, on April 8, 2002, this average daily usage dropped to 14.6 Kwh and remained low until the tampering was discovered on February 13, 2003 (N.T. 83, 92; PECO Exhibit 2).  



11.
After the Complainant’s meter was changed on January 31 and February 13, 2003, its average daily usage was 109.2 Kwh (N.T. 83-86; PECO Exhibit 2).   



12.
The Respondent rebilled the Complainant’s account for the period between March 9, 1999 and February 13, 2003, based on the daily average use between February 13, 2003 and March 7, 2003, which daily average use was 109.2 Kwh.  This account was debited $13,499.05 and $944.93 sales tax.  Later, the Complainant’s account was credited with $1,859.15.  The Complainant owed the Respondent at the time of the hearing $13,865.45 (N.T. 79, 80, 86; PECO Exhibits 2 and 3).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant’s owner, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the pattern of electric use at its business location was not abnormal and in accord with its business volume.  



Essentially, the Complainant’s president, Mitch Hartka, testified that he operates a garage at 7136 Wissinoming Street, Philadelphia, and that he has known George Wagner as a customer of his since 1994 by the name of Raymond Bonner.  He also testified that he never engaged Mr. Wagner in tampering with his meter and that the electric consumption depends on the business he got in a particular month.  Before, his average bill was $200, now it is $450 because the shop is busier (N.T. 30, 31, 39, 40).



The Respondent’s Revenue Protection Technician, Harry Christian, testified that on February 13, 2003, he found evidence of meter tampering on the meter that was installed at the Complainant’s business on January 31, 2003.  The tampering consisted of:  the meter z seal was broken, the meter disc was not rotating at the space of the Complainant’s usage, the meter worm wheel was not in mesh with the gears and the COB seal was not bent and not locked.



The Respondent’s regulatory assessor, Anthony Costello, testified that the Complainant’s meter was changed three times:  one on February 27, 2002, one on January 31, 2003 and one on February 13, 2003, that from 1999 to February 2002, the Complainant’s average daily consumption dropped from 20 Kwh to 13.5 Kwh on October 8, 2001, but that after the meter replacement on February 27, 2002, the average daily consumption shot up to 97.8 Kwh in March and then returned to the previous pattern of low usage.  This pattern of usage remained low until the Respondent discovered the tampering with the January 31, 2003 meter on February 13, 2003.  



From the testimony above, I conclude that the pattern of electric use at the Complainant’s business location was abnormal and not in accord with its business volume.



In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990), the Commission ruled that a utility is authorized to backbill an electric utility customer for estimated unmetered usage for a four-year period because the customer caused the improper wiring which prevents metering.  Under this ruling, the Respondent is therefore authorized to backbill the Complainant for estimated unmetered usage for a four-year period from the time the impropriety which prevents metering was discovered.



The Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.


In this instance, as a commercial customer, the Complainant is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant has failed to carry its burden of proof.  



3.
The Respondent is authorized to backbill an electric customer for estimated unmetered usage for a four-year period from the date the inaccurate billing is discovered where the customer has no culpability.  Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990).



4.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.



5.
As a commercial customer, Mitch’s Auto Service Center is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Mitch’s Auto Service Center, Inc. against PECO Energy Company at Docket No. C-20032235 is dismissed.



2.
That the Respondent is authorized to backbill the Complainant for estimated unmetered usage for a four-year period from the date the inaccurate billing was discovered at the Complainant’s location at 7136 Wissinoming Street, Philadelphia, PA.

Date:

October 21, 2004


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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