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:
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Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING

On April 21, 2003, Ms. Janet L. Moore (“Complainant”) filed a formal Complaint against the Capital City Cab Service, Inc. (“Capital” or “Company” or “Respondent”) alleging that she had a very scary ride in a cab of the Company that refused to let the passengers out.  Complainant requests that the Pennsylvania Public Utility Commission (“PUC” or “Commission”) let the Company know that they cannot have drivers that drive and act in the alleged manner.  Complainant asks that the Commission make sure this experience does not happen again.



On May 22, 2003, a Secretarial letter was served on Respondent providing notice of the formal Complaint and requesting the Respondent to either answer or satisfy the Complaint.  Respondent did not file an Answer to address the Complaint.  


By Hearing Notice dated July 1, 2003, the parties were notified that an Initial Hearing was scheduled for Tuesday, September 16, 2003.  This case was assigned to Administrative Law Judge (“ALJ”) Michael C. Schnierle.  The Hearing Notice stated that Ms. Moore would be contacted by telephone to participate.  On July 3, 2003, ALJ Schnierle issued a Prehearing Order advising the parties of applicable procedures regarding advanced submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  


On September 16, 2003, a hearing was held where Mr. Peter B. Foster, Esquire, entered his appearance as counsel for the Company.  Ms. Moore appeared pro se by telephone and testified on her own behalf.  Ms. Moore had marked for identification three (3) exhibits that were admitted into the record over the objections of the Company.  Ms. Moore’s witness, Ms. Leah McCombs, accompanied her on the telephone to testify.  Ms. McCombs testified that she accompanied Ms. Moore as a passenger in the taxicab ride at issue.  Through the testimony of Ms. McCombs three (3) other exhibits were marked for identification and moved into evidence over the objection of the Company. 



The Company proceeded with the testimony of its first witness, Mr. Ayal Salan, president and owner of Capital.  Mr. Salan testified that he had not received anything relevant to this proceeding beside the hearing notice and would have investigated the Complaint if he had received detailed information.  ALJ Schnierle recognized that his Prehearing Order stated that Complainant’s exhibits were to be sent to Capital.  Since the exhibits were not sent to Capital, ALJ Schnierle decided to continue the case for a second day of hearing.  By Hearing Notice dated November 12, 2003, the parties were notified of a further hearing scheduled for December 10, 2003.


On November 24, 2003, ALJ Schnierle received a Petition for Access to Enforcement Officer Kauffman’s Investigative Report (“Petition for Access”) filed by Capital on November 21, 2003.  By Secretarial Letter dated December 2, 2003, the Petition for Access was assigned to the Commission’s Office of Special Assistants.  On December 9, 2003, a Hearing Cancellation Notice was filed notifying the parties that the hearing scheduled for December 10, 2003 was cancelled.



By Opinion and Order entered December 23, 2003, the Petition for Access filed by Capital was denied.  The Opinion and Order returned the matter to ALJ Schnierle for ultimately issuing an Initial Decision.  A Hearing Notice dated January 12, 2004 notified the parties of a further hearing scheduled on February 18, 2004.



By letter dated February 10, 2004, counsel for the Respondent requested issuance of a subpoena for Mr. Donald Hodges, a mechanic and a witness for Capital.  By Order dated February 10, 2004, the subpoena requested by Capital was denied.  


On February 18, 2004, a further hearing was convened in this matter.  Peter Foster, Esquire appeared representing Capital and Ms. Moore appeared representing herself.  At this further hearing the Respondent presented the testimony of three (3) witnesses, Ms. Shirley Mohn, Mr. Donald Hodges, and Ms. Linda Lou Belle, and introduced five (5) exhibits.  The first four were objected to by the Complainant asserting that the four exhibits were altered.  That objection was overruled.  All of the exhibits were admitted into evidence.  The testimony over the two days of hearings generated a combined transcript of ninety-four (94) pages.  The record was closed on March 5, 2004.  No briefs were filed.

On September 13, 2004, a Judge Change Notice was issued notifying the parties that the case had been transferred to ALJ Angela T. Jones. 
FINDINGS OF FACT

1. The Complainant is Janet L. Moore.  At the time of the hearing, the Complainant’s address was 1015 East 6th Street, Winfield, Kansas 67156. Tr. 6-7, 38-39 (9/16/03).
2. Ms. Moore had reason to fly into Harrisburg International Airport (“HIA”) on September 25, 2002, for a training program in the Harrisburg area.  Tr. 8-9 (9/16/03).

3. Ms. Moore had reason to employ call and demand service or taxicab service on September 25, 2002, at approximate 5:45 pm from HIA to the Hampton Inn on Ritter Road in Mechanicsburg, Pennsylvania. Tr. 8-9 (9/16/03).
4. Ms. Leah McCombs traveled with Ms. Moore to the training program from Wichita, Kansas to Harrisburg, Pennsylvania on September 25, 2002. Tr. 14, 24 (9/16/03) and Exhibit C-1.

5. Ms. McCombs was also a passenger in the taxicab ride at issue. Tr. 24 (9/16/03).
6. Ms. Leah McCombs’ address at the time of her testimony was 723 West Tenth, New Kirk, Oklahoma, 74647.  Tr. 23-24 (9/16/03).

7. The driver of the taxicab traveled about thirty (30) minutes before he was asked if he knew where he was.  Tr. 9 (9/16/03).

8. The driver acted like he knew where he was going but he drove up down ramps and vice-versa.  Tr. 9-10 (9/16/03).

9. The driver at one point drove eighty (80) miles per hour and hopped the median of the freeway to get to the other side of it.  Tr. 10 (9/16/03).

10. The driver was asked three different times to let the passengers out at other locations.  The driver told the passengers each time, no.  Tr. 10 (9/16/03).

11. At some point during the cab ride the driver turned off the CB radio and turned on loud dirty rap music.  Tr. 10 (9/16/03).

12. The driver turned the rearview mirror to look at the passengers and not at the traffic.  Tr. 10 (9/16/03).

13. Ms. McCombs requested to get out at the Holiday Inn seen from the freeway.  Then Ms. Moore demanded that the driver let them out at the Holiday Inn.  Tr. 10 (9/16/03).

14. The driver took the exit, slammed his brakes and the both passengers jumped out at the Holiday Inn.  When the cab reached the Holiday Inn and Ms. McCombs and Ms. Moore got out the meter read in excess of $67. Tr. 10-11 (9/16/03).

15. Ms. McCombs and Ms. Moore paid twenty-five dollars ($25) for the taxicab service. Tr. 11 (9/16/03).

16. The number of the taxicab was A38 and the driver did not speak English.  Tr. 11 (9/16/03).

17. The driver received several calls on his cell phone while he drove the cab. He spoke in a foreign language on those calls. Tr. 11-12 (9/16/03). 

18. Ms. Moore and Ms. McCombs paid a fare of ten dollars ($10) for a taxicab from the Holiday Inn to the Hampton Inn. See Exhibit C-2 and Tr. 14-16 (9/16/03).

19. Ms. Moore and Ms. McCombs arrived at the HIA at 5:37 pm and arrived at the Hampton Inn at 7:56 pm.  Tr. 16 (9/16/03) and Exhibit C-3.

20. Ms. McCombs sent an electronic mail to a PUC Enforcement Officer to relate the cab ride experience in order to have the Company or the cab driver punished.  The telephone number for the PUC was on the cab’s window. Tr. 25 (9/16/03) and Exhibit C-4.

21. Ms. McCombs called the PUC by phone and jotted down the e-mail address and the officer name she was given.  Tr. 26 (9/16/03) and Exhibit C-5. 
22. While Ms. McCombs was in the cab she jotted down A38, Capital City Cab (cab number) and a telephone number from a sticker on the cab window.  She received the telephone number for Capital City Cab from a cab driver of another taxicab company.  Tr. 27-28 (9/16/03) and Exhibit C-6.

23. Mr. Ayal Salan is the owner and president of Capital City Cab Service Inc., which has been licensed with the PUC since 1997.   Tr. 31 (9/16/03).
24. Mr. Salan has never had a formal hearing before the PUC prior to this proceeding.  Tr. 31 (9/16/03).

25. Prior to the hearing on September 16, 2003, Mr. Salan had not received any documentation regarding the formal Complaint other than the formal Complaint itself dated April 11, 2003.  Tr. 31-32 (9/16/03).

26. On September 25, 2002, Mr. Salan was running the Company but was on vacation until October 7, 2002.  Tr. 32 (9/16/03).
27. Mr. Salan would have taken disciplinary action against the driver alleged in this matter if he had been given detailed information to determine the identity of the driver.  Tr. 32-33 (9/16/03).
28. Ms. Shirley Mohn is an office manager and record keeper for Capital. Tr. 9 (2/18/04).
29. Ms. Mohn is to maintain records of the log sheets and shop sheets to keep them current and complete as part of her duties.  Tr. 9-10 (2/18/04) and Exhibit RG-1.
30. The original Capital log sheets for September 24th through September 28th were turned over to a PUC investigator who gave the Company copies of the originals. Tr. 12 (2/18/04) and Exhibit RG-1.
31. Cab A38 or 38 does not appear on the log sheets. Tr. 12 (2/18/04) and Exhibit RG-1.

32. The original Capital shop sheets regarding cab A38 were turned over to a PUC investigator who gave the Company copies of the originals.  Tr. 13-14 (2/18/04) and Exhibits RG-2 and RG-3. 
33. An invoice from Carlisle Auto and Truck Salvage (“Carlisle Salvage”) dated September 26, 2002 for a transmission for a ’94 Intrepid is allegedly for cab number A38.  Tr. 14-15 (2/18/04) and Exhibit RG-4.
34. In September 2002, Capital had all different color cabs. Tr. 16 (2/18/04).

35. In September 2002, three maybe four cab companies operated in Dauphin County, Pennsylvania.  Tr. 16 (2/18/04).

36. The log sheets in Exhibit RG-1 do not necessarily have accurate mileage recorded by the dispatcher.  Tr. 19-21 (2/18/04).
37. The log sheets in Exhibit RG-1 do not show where the passenger was picked up and dropped off.  The log sheets just show the mileage of each cab driver per vehicle.  Tr. 22-23 (2/18/04). 
38. The repairs to cab A38 were done at Capital.  Tr. 23 (2/18/04).
39. Mr. Donald Hodges is a mechanic employed by Capital on September 25, 2002. Tr. 23-24 (2/18/04).

40. Cab A38 needed a transmission on September 25, 2002, and the transmission was ordered from Carlisle Salvage.  Tr. 28 (2/18/04) and Exhibit RG-2.

41. The transmission was not shifting and would overheat if the vehicle traveled about one mile or less. Tr. 28 (2/18/04).
42. On September 23, 2002, another mechanic determined that the transmission needed to be checked.  Tr. 28-29 (2/18/04).
43. Mr. Hodges checked cab A38’s transmission on September 25, 2002.  Tr. 30 (2/18/04).

44. The owner told Mr. Hodges that he ordered the transmission from Carlisle Salvage.  Tr. 30-31 (2/18/04).
45. Mr. Hodges checked with the owner by phone to let him know what repairs were needed for the vehicle. Tr. 31-32 (2/18/04).
46. Another mechanic actually installed the transmission in cab A38.  Tr. 32-33 (2/18/04).
47. Capital owns the cabs.  Tr. 33 (2/18/04).

48. The cab that Ms. Moore rode in on September 25, 2002, was white with blue lettering. Tr. 35-36 (2/18/04).

49. Ms. Mohn testified that the A38 cab at issue was goldish tan or gold with white lettering.  Tr. 38-39 (2/18/04).

50. Ms. Mohn testified that Capital hasn’t painted any vehicle unless the vehicle was a really dark color.  Tr. 40 (2/18/04).

51. Capital received approval to wait for passengers at HIA.  Tr. 43 (2/18/04).
52. In September 2002, West Shore Yellow Cab, Capital, Penn Central and Keystone had permission to pick up passengers from HIA. Tr. 43-44 (2/18/04).
53. All the Capital cabs are not the same color.  Capital acquires a vehicle from the dealer and checks to make sure nothing is wrong with it.  Capital installs the radio and the meter and puts lettering on the vehicle.  Capital normally does not change the color unless the color just doesn’t look right as a cab.  Tr. 45 (2/18/04).
54. Ms. Linda Lou Belle is a dispatcher at Capital.  Tr. 49 (2/18/04).
55. On February 18, 2004, Ms. Belle took pictures of Capital cab A38.  Tr. 49 (2/18/04) and Exhibit RG-5.

56. As of the hearing, Capital cab A38 was a silverish gray with white lettering. Tr. 49-50 (2/18/04) and Exhibit RG-5.

DISCUSSION
In her formal Complaint, Ms. Moore alleges that the taxicab driver that picked her up from the HIA drove at excessive speeds, made several U-turns, hopped the median on the freeway, went the wrong way on exit ramps, refused to let the passengers of the cab out upon request, and performed a drive that made for an overall scary experience.  In order to prevail, the Complainant must demonstrate that the Respondent violated “any law which the commission has jurisdiction to administer, or … any regulation or order of the commission.”  66 Pa. C.S. § 701.  A jurisdictional public utility has a duty to provide safe, adequate, reasonable and efficient service.  66 Pa. C.S. § 1501.  The Complaint, by implication, raises the issue of whether Capital provided safe, reasonable and adequate service.  
As the Complainant seeking affirmative relief from the Commission, Ms. Moore bears the burden of proof. 66 Pa. C.S. § 332(a).  To satisfy this burden, the complainant must show that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  Thus, Ms. Moore incurs the burden of proving by a preponderance of the evidence that the taxicab failed to discharge its statutory service under 66 Pa. C.S. § 1501.  

As the proponent seeking compliance with the Public Utility Code, the Complainant must prove by substantial evidence the allegations necessary to support a finding that Capital failed to provide safe, reasonable or adequate service, or has violated one or more provisions contained in Title 52 of the Pennsylvania Code.  The term “substantial evidence” as recognized by this Commission is any relevant evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Comm., Dept of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 96 (1984); and Pa. P.U.C. v. Equitable Gas Energy Company, 68 Pa. P.U.C. 438 (1988).  Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.

Upon a complainant’s submission of evidence sufficient to establish a prima facie case, the burden of going forward with the evidence, sometimes called the burden of persuasion, shifts to the utility.  If a utility fails to rebut such evidence, then the complainant would prevail.  However, if the utility has placed into the record evidence to rebut that of a complainant, the burden of going forward with the evidence has shifted back to the complainant.  In order to now satisfy the burden of proof, a complainant must now rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during the proceeding, the “burden of proof” never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa, PUC 528 (1980), and Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980). 

Capital does not contest the quality of the service rendered to Ms. Moore and Ms. McCombs; rather Capital contests whether it was the Company that provided the service to Complainant.  After an opportunity to examine the Complaint, the occurrences on September 25, 2002, and the full record, the preponderance of the evidence must show that Ms. Moore and Ms. McCombs were provided taxicab service from HIA on September 25, 2002 by Capital and the service they experienced was not reasonable, adequate or safe.  If the allegations in the Complaint prove true, Capital’s actions in this matter would constitute inadequate, unsafe and unreasonable service in violation of Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501.

Ms. Moore and Ms. McCombs provided evidence about their taxicab ride experience that is corroborated by exhibits and testimony.  One critical item of the testimony is that the identification of the taxicab that provided the service at issue to the Complainant was obtained on the window of the vehicle as A38.  Tr. 27-28 (9/16/03).  I find that the Complainant satisfied her burden of persuasion sufficiently shifting the burden of going forward to the Respondent.
I find the credibility of the Company witness, Ms. Mohn, suspect.  The Company log sheets, Exhibit RG-1, were sponsored by Ms. Mohn.  They were copies not originals because the Company alleged that a PUC Enforcement Officer took the originals on another occasion for investigation.  The Company witness, Ms Mohn, testified that when the PUC Officer took the original log sheets he sent copies back to the Company because the Company’s own copier was down.  However, the log sheets produced for the date at issue are questionable.  The time indicia to confirm what was produced for that day goes from 330 to 1653 on the first page showing driver number, cab number mileage and time.  Yet the second page for the date in question appears to have 1614 as the second entry to 2212.
  This is inconsistent chronological order and inconsistent with the other dates of log sheets that are in chronological order.  Furthermore, when this witness, Ms. Mohn, was cross examined about the data entries for cab 99 on 9-25-02, she testified that cab 99 is a vehicle the Company does not have. Tr. 20 (2/18/04).  However, cab 99 is listed on the Company’s log sheets as follows: (1) 9-24-02 two times, (2) 9-25-02 two times, (3) 9-26-02 one time, (4) 9-27-02 one time, and (5) 9-28-02 two times.  Lastly, Ms. Mohn described the cab at issue as being gold or goldish like tan color with white lettering.  Tr. 38-39 (2/18/04).  She stated that goldish like tan color as the color of the cab on the date in question, September 25, 2002, and the color currently.  However, Exhibit RG-5 shows pictures of a gray or grayish blue vehicle marked as A38.  Exhibit RG-5 must be evidence of a current cab A38 as the picture contains an inspection sticker for 4-04 and the picture was taken the day of the hearing.  Thus, the color of the cab A38 recently by the preponderance of the evidence was gray or grayish blue and not gold or goldish tan.  For these reasons I do not find the testimony of Ms. Mohn credible.
Exhibits RG-2 and RG-3 are questionable as the originals were not offered again because the originals were taken by the PUC Enforcement Officer.  I find it questionable that the Exhibits are predominately a typed form but the mechanic signature line is handwritten conspicuously at the bottom of the page with nothing following it.  Specifically on Exhibit RG-2 the notation “Mechanic Name” appears to have been written and obstructed as the notation is masked at the bottom of the letters for “Name”.  Furthermore, the shop sheets do not provide evidence of when the transmission on the cab in question was installed; just that it was needed and ordered by the Company.  Mr. Hodges testified that another mechanic would have installed the transmission.  Tr. 32-33 (2/18/04).  Mr. Hodges also testified that it is not the practice of this business to document installation of a part to a vehicle through a log sheet or shop sheet or written notation. Tr. 33 (2/18/04).  
The invoice, Exhibit RG-4, is dated September 26, 2002, which could suggest that the transmission was ordered or delivered on that date.  I also note that the identification of the vehicle at issue, Cab 38 or A38, is written on the copied invoice, Exhibit RG-4, in different handwriting than the bookkeeping of the check which was dated September 30, 2002.  Ms. Mohn claimed that she wrote the notation “A38” on the invoice.  Tr. 15 (2/18/04).  I have already identified Ms. Mohn as a witness that is not credible.  The invoice substantiates that a transmission was purchased from Carlisle and delivered to Capital, but does not substantiate when the transmission was installed.   
I find that the evidence supported by the testimony of Ms. Linda Lou Belle is relevant to the issue of what is the present condition of Capital cab A38 or 38.  Ms. Belle’s testimony sponsored Exhibit RG-5.  Ms. Belle testified that the pictures in Exhibit RG-5 were taken the day of the hearing.  Tr. 49 (2/18/04).  This evidence does not support the color or physical condition of the vehicle on September 25, 2002, the time at issue.  Thus, the issue of the color of the vehicle in this Complaint is not supported by this evidence as the picture represents a vehicle in 2004 on the day of the hearings.  The witness testified that she had seen the vehicle A38 or cab 38 on previous occasions, but never stated that the cab had been the same grayish blue color from September 25, 2002 to the present.  

Ms. Mohn testified that the Capital cabs are owned by the Company. Tr. 42 (2/18/04).  That testimony was corroborated by testimony of Mr. Hodges stating the same.  Tr. 33 (2/18/04).  There exists the practice of the driver owning the vehicle that he is operating as the call and demand service to the public.  In that instance, the driver would be culpable for the unreasonable, inadequate and unsafe service found here.  However, that is not the case.  Thus, any judgment to be offered would be judgment on the Company and not the individual driver.

Lastly, Complainant and her witness testified that the identification of the cab was obtained from a sticker in the window of the cab. Tr. 27-28 (9/16/03).  The Respondent offered evidence at Exhibit RG-5 identifying the cab by the lettering outside of the cab.  I note that a sticker is a transferable and portable item while the lettering outside the cab is more permanent.  It is this factor that rings consistent with the Respondent’s theory that the service was not delivered by Capital and sufficiently shifts the burden of going forward with the evidence back to the Complainant.  Additionally, Mr. Hodges testified that the vehicle in question would not go farther than one mile before overheating because of the transmission problem. Tr. 28 (2/18/04).  This testimony rebuts the theory that the vehicle was still used and driven for taxicab service until the transmission was fixed sometime after September 25, 2002.  This evidence sufficiently rebuts that of the Complainant and the burden of going forward shifts back to the Complainant.  

In review of the totality of the record and the aforementioned witnesses and exhibits, I find that the Complainant did sustain her burden of persuasion but that Respondent did rebut the evidence causing the burden of persuasion to shift back to the Complainant.  Consequently, Complainant did not satisfy the burden of proof by the preponderance of the evidence that Capital provided unreasonable, unsafe, and inadequate service to Complainant.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the Company and the subject matter of this proceeding. 66 Pa. C.S. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  Complainant has not satisfied her burden of proof by the preponderance of the evidence. 66 Pa. C.S. § 332(a).

3.
Capital did sustain its burden of persuasion to shift back the burden of going forward to the Complainant. Replogle v. Pennsylvania Electric Co., 54 Pa, PUC 528 (1980), and Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Ms. Janet L. Moore against Capital City Cab Service, Inc. at Docket No. 20030124 is hereby dismissed. 
2.
That this case at Docket No. C-20030124 shall be marked closed.
Dated:
November 5, 2004















Angela T. Jones








Administrative Law Judge
� 	It is possible that the entry is 1814 but the “8” is inconsistent handwriting with the same “8” on that entry line for mileage and the “8’s”on that page.
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