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HISTORY OF THE PROCEEDINGS


On June 24, 2003, Alex Sterin c/o Camden Cleaning Center (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against PECO Energy Company (the Respondent).  In the complaint, the Complainant essentially alleged that the Respondent billed it on estimated usage and that the estimated usage was much higher than the actual usage.  The Complainant’s owner asked that the Commission direct the Respondent to bill on actual usage and reimburse him.



On July 24, 2003, the Respondent filed an answer to the complaint.  The Respondent admitted that it based its billing of the Complainant’s four business locations on estimated usage and that it did so because the Complainant’s meters at all four locations were found to be tampered with.  



A hearing was scheduled for March 18, 2004.  This hearing was continued and rescheduled for May 20, 2004 at the Complainant’s request.  The Complainant was represented by David P. Temple, Esquire, who presented the testimony of two witnesses, Alexander Sterin and Michael Sterin, and introduced seven exhibits which were admitted into the record.  The Respondent was represented by Anthony D. Kanagy, Esquire, who presented the testimony of two witnesses, Harry Christian and Renee Tarpley, and introduced 14 exhibits, all of which but exhibits Nos. 11 to 14 were admitted into the record.  I will rule on the admissibility of these exhibits in this decision.



On June 23, 2004, I fixed the dates on which the parties would file their briefs:




July 23, 2004

Main Brief




August 11, 2004
Reply Brief



The parties filed their briefs on time.



The record was closed on August 11, 2004.

FINDINGS OF FACT


1.
The Complainant is a business customer of the Respondent’s and takes service at four locations in Philadelphia, Pennsylvania:  2300 Ridge Avenue, 252 South 60th Street, 2128 E. Allegheny Avenue, and 2524 W. Lehigh Avenue.  The Complainant provides laundry service at these addresses (N.T. 20, 21, 23, 24, 26, 27; PECO Exhibit 2).



2.
On February 4, 2003, the Respondent’s Revenue Protection Technicians, Christian and Plunkett, inspected the Complainant’s location at 2128 E. Allegheny Avenue.  They found that the padmount for this location was not locked but that they found no evidence of meter tampering (N.T. 31-33, 43, 47, 48; PECO Exhibit 1).



3.
A padmount is a transformer on the ground, and not on a pole.  A padmount is always locked to prevent someone from tampering with the wires inside the padmount which would affect a customer’s consumption (N.T. 33, 39, 40; C-2).



4.
On February 4, 2003, the Respondent’s Revenue Protection Technicians, Christian and Plunkett, inspected the Complainant’s location at 252 S. 60th Street.  They found that the padmount at this location was not locked, that jumpers were placed on the meter, and that the jaws were spread (N.T. 33, 34, 43; PECO Exhibit 1).



5.
On February 4, 2003, the Respondent’s Revenue Protection Technicians, Christian and Plunkett, inspected the Complainant’s location at 2524 W. Lehigh Avenue.  They found that jumpers were placed on the two wing nuts on the circuit transformer.  The jumpers were used to resist some of the load from going to the meter (N.T. 34, 35, 43, 44; PECO Exhibit 1).



6.
On February 6, 2003, the Respondent’s Revenue Protection Technician Christian inspected the Complainant’s location at 2300 Ridge Avenue.  He found that the seal was pulled out of the fastener (N.T. 35, 36, 44; PECO Exhibit 1).  



7.
The Respondent’s Revenue Protection Technician Christian had been previously denied access to the meters at all the Complainant’s four business locations four or five times before by someone other than the Complainant (N.T. 40-42).  



8.
On February 6, 2003, the Respondent installed the meter at the Complainant’s laundromat at 2128 E. Allegheny Avenue.  The daily average on October 10, 2002 was 55.1 kwh and the daily average usage on October 10, 2003 was 234.4 kwh (N.T. 50-53; PECO Exhibits 2 and 6).



9.
The tampering at the Complainant’s location at 252 S. 60th Street was found on February 4, 2003.  The Complainant’s daily average use at this location on September 27, 2002 was 48.9 kwh; his daily average use on September 29, 2003 was 92.5 kwh (N.T. 53-55; PECO Exhibit 3).



10.
The tampering at the Complainant’s location at 2524 W. Lehigh Avenue was found on February 4, 2003.  The Complainant’s daily average use at this location on August 20, 2002 (actual reading) was 17.4 kwh.  His daily average use on August 8, 2003 (actual reading) was 88 kwh (N.T. 56; PECO Exhibit 4).



11.
The tampering at the Complainant’s location at 2300 Ridge Avenue was found on February 6, 2003.  The Complainant’s daily average use at this location on May 13, 2002 was 79.6 kwh (actual reading); his daily average use on May 12, 2003 was 187.5 kwh (actual reading) (N.T. 56, 57; PECO Exhibit 5).



12.
The Respondent rebilled the Complainant’s account at 2128 E. Allegheny Avenue for the period between October 12, 1999 to January 13, 2003, based on the daily average use between March 11, 2003 and March 24, 2003, which daily average use was 289.2 kwh.  This account was debited $19,060.53 for usage and $1,334.24 sales tax (N.T. 58, 59; PECO Exhibit 6).  



13.
The Respondent rebilled the Complainant’s account at 252 S. 60th Street for the period between April 30, 2001 and January 30, 2003, based on the daily average use between March 11, 2003 and March 29, 2003, which daily average use was 146.6 kwh.  This account was debited $5,831.69 for usage and $408.22 sales tax (PECO Exhibits 6 and 8).



14.
The Respondent rebilled the Complainant’s account at 2524 W. Lehigh Avenue for the period between October 1, 2001 and February 6, 2003, based on the daily average use between February 13, 2003 and April 8, 2003, which daily average use was 104.4 kwh.  This account was debited $4,383.17 for usage and $306.82 sales tax (PECO Exhibit 6 and 9).



15.
The Respondent rebilled the Complainant’s account at 2300 Ridge Avenue for the period between August 13, 2001 and January 13, 2003, based on the daily average use between March 12, 2003 and March 29, 2003, which daily average use was 202.3 kwh.  This account was debited $6,431.43 for usage and $450.20 sales tax (PECO Exhibits 6 and 10).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that the pattern of electric use at his four business locations was not abnormal and in accord with his program to offer free drying.



Before determining whether the Complainant has carried his burden of proof, I will address the Complainant’s objection to the introduction of the Respondent’s Exhibits 11-14.  I noted the objection on the record and will rule on it now.  

Admissibility of PECO Exhibits 11-14  



The Complainant contended that these exhibits were investigation reports and were attempted to be introduced into the record during the testimony of the Respondent’s witness Renee Tarpley, a regulatory assessor, who is responsible for investigating informal and formal complaints filed with the BCS.  The Complainant also contended that these reports were not prepared in the normal course of business, but were reports prepared with the possibility of a litigation in mind, and should be excluded as such from the record (Main Brief for Complainant, pp. 11-13).



The Respondent maintained that the exhibits should be admitted into the record as an exception to the hearsay rule under the Uniform Business Records and Evidence Act, 42 Pa. C.S. §6108, that they were reports of regularly conducted activity kept in the regular course of business, and that the reports were made at or near the time of each event or from information transmitted by a person with knowledge.  The Respondent also maintained that these reports were created from the Respondent’s records and that they were used by the BCS in rendering its decision (Brief for Respondent, pp. 14, 15).



The exception to the hearsay rule is found in the “Uniform Business Records as Evidence Act,” 42 Pa. C.S. §6108, which provides as follows:  

   (b)  General Rule  -  A record of an act, condition or event shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and if it was made in the regular course of business at or in the opinion of the tribunal, the sources of information, method and time of preparation were such as to justify its admission.



The exhibits offered into the record can be described as follows:  



Exhibits R-11 – R-14 are summaries of investigation reports on the Respondent’s investigation of the tampering with the meters at the Complainant’s four business locations.  Each report contains an account of the Respondent’s Revenue Protection Technician, Meter Reader and the BCS position.  



The Uniform Business Records as Evidence Act has created an additional exception to the hearsay rule in circumstances where the custodian or other qualified witness can testify to the identity and the mode of the preparation of a record of an act, condition or event, where the record was made in the regular course of business, at or near the time of the act, condition or event, and where the sources of information, method and time of preparation were such as to justify its admission.  The Act does not make relevant that which is not relevant, nor make all business and professional records competent evidence regardless of by whom, in what manner, and for what purpose they were compiled or offered.  Easton v. Western Pennsylvania Water Co., 504 A.2d 186, 349 Pa. Superior Ct. 561 (1985).



A report of an investigator or the testimony about his investigation, as evidence, is hearsay.  It has no probative value and cannot be accepted as competent evidence of basic facts.  Phillips v. Unemployment Compensation Board of Review, 152 Pa. Superior Ct. 75, 30 A.2d 718 (1943). 



The guidelines on the use of hearsay in administrative hearings were outlined by the court in Walker v. Unemployment Board of Review, 27 Pa. Commonwealth Ct. 552, 376 A.2d 366 (1976).  Basically those guidelines are as follows:  

1.
Hearsay evidence, properly objected to, is not competent evidence to support a finding by an agency.

2.
Hearsay evidence which is admitted without objection will be given its natural probative effect, and may support a finding by an agency if it is corroborated by any competent evidence in the record, but a finding based solely on hearsay cannot stand.



According to Walker above, hearsay evidence, properly objected to, is not competent to support a finding of fact.  Here, because the Respondent’s attempt at introducing four reports on the meter tampering was timely objected to by the Complainant, the investigation reports (BCS reports) cannot be admitted as proof of the substantive facts contained in it.



It is noted that the investigation reports also contain portions of BCS position on the tampering with the meters.  These portions are indicative of BCS actions.  They are not hearsay or the Respondent’s self-serving statements.  But when an offer of evidence is mixed up with matters clearly incompetent, the trial court is not required to sort out the competent from the incompetent, and it can reject the whole offer.



Therefore, these exhibits, PECO Exhibits 11-14, should not be received into the record.

The Parties’ Burden of Proof


Essentially, the Complainant’s son, Michael Sterin, testified that his father’s laundromats are not located in good neighborhoods and that they are often subject to vandalism.  He also testified that he never denied the Respondent’s employees’ access to the meters and that the electric consumption at all four locations is high because his father promoted free drying service (N.T. 26-29; C-2, C-3).  



Counsel for the Complainant argued that the Respondent’s Revenue Protection Technician, Harry Christian, did not find evidence of tampering at the Allegheny Avenue location and that the Complainant’s promotion of free drying service had caused his electric bills to increase (Brief for Complainant, pp. 6-9).



The Respondent’s Revenue Protection Technician, Harry Christian, testified that he did not find evidence of tampering at the E. Allegheny Avenue location but that he found evidence of tampering at the S. 60th Street, the W. Lehigh Avenue, and the Ridge Avenue location.



Counsel for the Respondent argued that at the time of the inspection at the E. Allegheny Avenue location, the Revenue Protection Technician also found the lock on the padmount box had been cut off and that once the lock was removed a person could tamper with the wires in the box resulting in reduced usage through the meter (Brief for Respondent, pp. 5-11).  He also argued that the Complainant’s testimony that his electric usage increase was the result of his promotion of free drying service was self serving and clearly not credible (Reply Brief for Respondent, pp. 10-11).



In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990), the Commission ruled that a utility is authorized to backbill an electric utility customer for estimated unmetered usage for a four-year period because the customer caused the improper wiring which prevents metering.



Here, the Respondent found jumpers or broken seals on the meters which gave rise to the inaccurate billing at all other locations of the Complainant’s laundromat business but the E. Allegheny Avenue location.  Therefore, it is proper to use estimated unmetered usage for a four year period to backbill the Complainant for service at the S. 60th Street, the W. Lehigh Avenue, and the Ridge Avenue locations.  But it is improper to backbill the customer when it found no proof of tampering at the E. Allegheny Avenue location.  The fact that the lock on the padmount at this business location was cut off  was insufficient to support the Respondent’s conclusion that the electric increase in use was due to unauthorized service.  The lock cut off might have been caused by an act of vandalism and the electric usage increase by the Complainant at this location might be the result of his promotion of free drying service.  



The Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.


In this instance, as a commercial customer, the Complainant is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant has failed in part to carry its burden of proof.  



3.
The Respondent is authorized to backbill an electric customer for estimated unmetered usage for a four-year period from the date the inaccurate billing is discovered where the customer has no culpability.  Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213 (1990).



4.
A customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.



5.
As a commercial customer, the Complainant c/o Camden Cleaning Center is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Alex Sterin c/o Camden Cleaning Center against PECO Energy Company at Docket No. C-20030566 is denied in part and sustained in part.



2.
That the Respondent is not authorized to backbill the Complainant for estimated unmetered usage for a four-year period from the date the inaccurate billing was discovered at the Complainant’s location at 2128 E. Allegheny Avenue, Philadelphia, PA.



3.
That the Respondent is authorized to backbill the Complainant for estimated unmetered usage for a four-year period from the date the inaccurate billing was discovered at the Complainant’s locations at 252 S. 60th Street, 2524 W. Lehigh Avenue, and 2300 Ridge Avenue, Philadelphia, PA.



4.
That the record at Docket No. C-20030566 is marked closed.

Date:

October 27, 2004


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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