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This Initial Decision dismisses, with prejudice, the formal complaint filed by Mary Wittig (Ms. Wittig), against The Peoples Natural Gas Company (Peoples), on April 1, 2004, at Docket No. C-20042768, for the failure to appear at the hearing and prosecute the complaint.
History of the Proceeding
In her complaint, Ms. Wittig alleged a financial inability to comply with a payment arrangement established by the Commission’s Bureau of Consumer Services (BCS) determination on her informal complaint.  The complaint is an untimely appeal from that determination.  The answer was filed on May 6, 2004.  An Interim Payment Order was issued on May 18, 2004.  By letter dated August 26, 2004, the Commission informed Ms. Wittig and Peoples that the hearing on this complaint would be conducted, by telephone, at 10:00 a.m. on October 25, 2004.  Additionally, I issued a Prehearing Order in this case on September 1, 2004, which reminded them of the date, time and manner of the hearing. The telephonic hearing was held, as scheduled, pursuant to Section 56.174 of the Commission’s regulations, 52 Pa. Code §56.174.  The effort to contact Ms. Wittig at the time of the hearing was unsuccessful.  Peoples updated the status of the account, and moved for the dismissal, with prejudice, of the complaint, for the failure of Ms. Wittig to appear and prosecute the complaint.  The record, consisting of the tape-recorded testimony of Peoples’ witness and two exhibits, was closed on October 25, 2004.
Findings of Fact


1.
Ms. Wittig, the Complainant in this case, is a current residential gas customer of Peoples at 800 Glenn Avenue, Glenshaw, PA 15116 (Test. of Peoples; Peoples Ex. B).



2.
The current balance on Ms. Wittig’s gas service account is $197.36, and the current monthly budget payment amount for Ms. Wittig’s account is $155.00 (Test. of Peoples; Peoples Ex. A).


3.
On March 5, 2004, the BCS issued its determination on Ms. Wittig’s informal complaint, at BCS Case No. 1597731, directing her to pay $415.00 by April 4, 2004, and then, beginning in May 2004, to pay her regular monthly budget amount, plus an additional $50.00 per month toward the arrearage on her account (Test. of Peoples; Peoples Ex. B).



4.
Ms. Wittig has not fully complied with the BCS determination, and, as of October 25, 2004, has an arrearage of $153.16 under the BCS determination (Test. of Peoples).



5.
Peoples requested that Ms. Wittig be directed to pay the entire amount of the past due balance on her account, $197.36, by October 29, 2004 (Test. of Peoples).



6.
A person identifying herself as Ms. Wittig left a message on the answering machine of Peoples’ witness that Ms. Wittig would be at work, we were not to call her at work and she would not be participating in the hearing (Test. of Peoples).
Discussion
The Commission satisfied the requirement of affording Ms. Wittig with administrative due process, by providing timely notice of the hearing on her complaint, and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  The Commission’s letter of August 26, 2004, and the Prehearing Order of September 1, 2004, both of which informed the parties of the day, date and time of the telephonic hearing in this case, were mailed to Ms. Wittig at the address she provided on the formal complaint form.  The Commission’s letter and the Prehearing Order have not been returned by the United States Postal Service.  Accordingly, it is presumed that she received both the Commission’s notice of the hearing and the Prehearing Order.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. Ct. 1982); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. Ct. 1997).
The attempt to contact Ms. Wittig for the telephonic hearing was unsuccessful.  My call to Ms. Wittig’s home telephone number of 412- 487-7342 was taken by an answering machine.  I left my name, telephone number, and reason for the call, and requested Ms. Wittig return my call by 10:15 a.m. or the hearing would proceed without her.  When I informed counsel for Peoples of this, he informed me that Ms. Wittig had left a message on the answering machine of his witness to the effect that Ms. Witting would be at work, that we were not to call her at work, and that she would not be participating in the hearing.
Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. Of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993; Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995.  Further, the underlying BCS determination on the informal complaint of the complainant is to become the basis for the decision in this case.  Lastly, if the complainant has not complied with the BCS determination, then a catch-up payment is to be required.  McDuffie v PECO Energy Company, Docket No. Z-01029604, entered June 2, 2003; Stammel v. P.G. Energy, a Division of Southern Union Company, Docket No. C-20027994, entered May 21, 2003; Frazier v. Equitable Gas Company, Docket No. C-00004107, entered May 7, 2001; Oswald v. Duquesne Light Company, Docket No. C-00992450, entered December 3, 1999; Claypool v. T.W. Phillips Gas & Oil Co., Docket No. Z-00248730, entered December 22, 1995.

On March 5, 2004, the BCS issued its determination on Ms. Wittig’s informal complaint at BCS Case No. 1597731.  That determination directed her to pay $415.00 by April 4, 2004, and then beginning in May 2004, to pay the regular monthly budget amount on her gas bills plus an additional $50.00 per month toward the arrearage on the account.  Ms. Wittig did not comply with the March 5, 2004 determination of the BCS. Thus, there is a catch-up payment that must be made, in addition to requiring her to pay the monthly gas bills as directed by the BCS.

Peoples calculates the amount of the catch-up payment to be $153.16, as of October 25, 2004.  However, rather than requesting that the Ms. Wittig be directed to make a catch-up payment, Peoples requests that Ms. Wittig be required to pay the full amount of the balance on her account, $197.36 by October 29, 2004.  I decline to grant Peoples’ request.  First, because there is insufficient time for the issuance of this Initial Decision, its receipt by Ms. Wittig, the filing of any exceptions, Commission review of this Initial Decision and entry of the Commission’s Order between October 25 and October 29, 2004.  Second, the account balance at the time of entry of the Commission’s Order may be more or less than the $197.36 balance at October 25, 2004.

Consistent with past decisions of the Commission, Ms. Witting will be required to make a catch-up payment to become current with the payment arrangement of the BCS determination.  In addition, Ms. Wittig will also be required to pay the monthly gas bills in accordance with the BCS determination.  McDuffie and Stammel, supra.
Conclusions of Law


1.
The parties to and subject matter of this inability to pay utility bills complaint proceeding are properly before the Commission.



2.
Once a complainant has been given timely notice and an opportunity to be heard on her complaint, it is her responsibility to appear at the hearing and prosecute the complaint.



3.
When a complainant fails to appear at a duly noticed and scheduled hearing, the complaint is to be dismissed, with prejudice.



4.
A complainant who fails to appear at a duly noticed and scheduled hearing is to be directed to pay any catch-up amount, and to pay the monthly gas bills in accordance with the BCS determination.

ORDER
THEREFORE,

IT IS ORDERED:  
1.
That the complaint of Mary Wittig against The Peoples Natural Gas Company at Docket No. C-20042768 is dismissed with prejudice, for the failure to prosecute the complaint. 

2.
Within 15 days of the date on which the Commission’s Order in this case is entered, The Peoples Natural Gas Company shall tender to Mary Wittig a bill, in the total net amount due for her to become current with the March 5, 2004 determination of the Bureau of Consumer Services, at BCS Case No. 1597731, as of the date of entry of the Commission’s Order.
3.
Within 30 days of the date on which the bill, calculated in accordance with Ordering Paragraph 2 above is issued, Mary Wittig shall pay to The Peoples Natural Gas Company the total amount of the bill.

4.
In addition, and beginning with the first gas bill received after the date on which the Commission’s Order in this case is entered, Mary Wittig shall pay to The Peoples Natural Gas Company the regular monthly budget amount for current service, plus an additional $50.00 per month toward the arrearage on the account by the due date of each month’s gas bill, and to continue to pay the monthly bills in this manner until the arrearage is paid in full.

5.
As long as Mary Wittig complies with all of the payment terms of this Order, The Peoples Natural Gas Company shall not impose any late payment charges or penalties, and shall not interrupt her gas service, except for valid emergency or safety reasons.

6.
If Mary Wittig does not comply with all of the payment terms of this Order,  The Peoples Natural Gas Company is authorized to terminate her gas service, upon compliance with the applicable provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1, et seq.
Date:  October 25, 2004
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