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HISTORY OF THE PROCEEDING



On November 24, 2003, Samuel Y. Botts/VIGORworks Fitness Center (Customer or Complainant) filed this formal complaint against Verizon Pennsylvania, Inc. (Verizon, Company or Utility) averring that Complainant was billed almost $1,000.00 in labor costs by Verizon, but that Verizon had never provided Complainant with an estimate prior to doing the work, nor did it explain that there would be any charges at all.  



Botts/VIGORworks wants the PUC to recognize that Verizon engaged in unfair business practices in charging it for something it was never aware of or agreed to.  Complainant wants the PUC to force Verizon to remove these charges from its account. 



The Office of Administrative Law Judge (OALJ) reviewed this case for Mediation, but it was referred for hearing.



On August 30, 2004, Verizon filed an Answer and simultaneously a Motion to Dismiss (Motion).  Verizon admits that it performed installation work for Complainant, with a completion date of March 10, 2004, and that it charged between $978.00 and $998.00 for labor and parts.  It also admits that Complainant filed an informal complaint on March 20, 2004.  Verizon’s Motion was accompanied by a Notice to Plead.  Verizon charges that it carries this account as a business account, and that Complainant is a corporation according to their records, and that under the Commission’s regulations, it must be represented by counsel.  Verizon also avers that under a prior Commission Order, all inside wiring has been detariffed, turned over to the customer, and deregulated, and that the Commission has no jurisdiction over this matter.


On September 2, 2004, Complainant replied to the Motion to Dismiss.  Complainant asserts that Verizon itself referred it to the PUC, and that it filed an informal complaint, and Verizon participated in that.  Complainant claims that Verizon cannot now argue that the PUC has no jurisdiction.  Complainant again contends that it never received any estimate or notice of the costs from a technician, and never was able to speak to a supervisor.  Complainant now argues that the issue is not the amount of the charges, but the illegal and unethical failure to provide it with an estimate, so that it could decide whether to move forward with Verizon, or to seek another vendor to perform the installation work.  Complainant contends that the PUC does have jurisdiction and an obligation to hear the case and decide whether Verizon engaged in unfair business practices.


By Notice issued September 7, 2004, OALJ assigned the Complaint and Motion to the undersigned ALJ.  The Notice provided Complainant with 10 days from the date of the Notice to respond to the Motion, and directed the parties to send any further correspondence to the ALJ.



The ALJ has received no further correspondence from either party.
FINDINGS OF FACT



Since there has been no hearing, no facts have been developed on the record. These facts are based on well-plead facts that have not been challenged or denied.


1.
The respondent is Verizon Pennsylvania, Inc., which is a corporation providing telecommunications service for compensation in Pennsylvania.



2.
The Complainant is Samuel Y. Botts/VIGORworks, LLC.  At the time of the complaint and Answer, Samuel Y. Botts/VIGORworks, LLC was a business telephone customer of Verizon receiving service as Vigorworks LLC at 1315 Walnut Street, Lower Level, Philadelphia, PA 19107, under account number 215-545-2000.  Complaint, ¶1.


3.
On March 10, 2004, a Verizon technician performed installation work at Complainant’s business premises.  The bill for this job was between $978.00 and $998.00.  Answer, ¶3.


4.
Complainant was surprised and dismayed by the amount of the charges, and complained informally to the Public Utility Commission (Commission).  Answer, ¶3.


5.
On August 2, 2004, Complainant filed this formal complaint against Verizon with the Commission.



6.
Verizon filed a timely Answer.  Verizon asserts that the Commission has no jurisdiction over the subject matter of this complaint.  Verizon avers that Complainant is a corporation, and that the Company’s books show the customer of record is “Vigorworks LLC”.  The records of the Department of State also show that Vigorworks LLC is a corporation.



7.
Verizon admits that Complainant filed an informal complaint at BCS No. 1671392, disputing the charges billed for the installation.  Verizon avers that during the informal complaint process it was found that Complainant had been informed of the time and/or material charges prior to the commencement of the project, and the complaint was closed on August 9, 2004.  


8.
Complainant filed a response to the Motion to Dismiss, but has not denied it is a corporation, and no counsel has filed a notice of appearance on its behalf with the Commission in this case.
DISCUSSION



Preliminary Motions are authorized by the Commission’s regulations, and the prescribed contents of a formal complaint are also set forth in the regulations:

§5.101.  Preliminary motion.
  (a)
A preliminary motion is available to participants.  The preliminary motion shall state specifically the grounds relied upon, the standing of the party and shall be limited to the following:

(1)
A motion questioning the jurisdiction of the Commission.

(2)
A motion to strike a pleading that is insufficient as to form.

(3)
A motion to dismiss a pleading that is insufficient as to substance, that does not indicate on its face the standing of the party to participate in the proceeding or that fails to join an indispensable party.

(4)
A motion for a more specific pleading.

  (b)
Except when a motion for a more specific pleading is filed, a preliminary motion shall be filed along with an answer within the time period prescribed by §5.61 (relating to answers to complaints, petitions and motions).  All preliminary motion shall be raised at the same time.

*   *   *

  (d)
An answer to a preliminary motion may be filed within 10 days of date of service.



Verizon’s pleadings here are clearly in compliance with this regulation.  It filed its Motion simultaneously with its Answer, and the Answer was filed in a timely fashion.  Verizon states specifically the grounds it relies on, namely that the disputed installation work was performed on Complainant’s side of the wiring, and is therefore beyond the Commission’s jurisdiction, and demonstrates its standing as the Respondent.  The purpose of its Motion is to challenge the Commission’s jurisdiction over the subject matter of the complaint and to adjudicate the complaint by obtaining its dismissal.


Verizon sets forth its reasons why the Commission does not have jurisdiction both in its Answer and in its Motion in similar language.  Regarding the subject matter of the complaint, the alleged failure to notify Complainant about the potential cost of the installation job to be performed by a Verizon technician in Complainant’s business premises, Verizon avers that:

The charges disputed by the Complainant were for work performed on the customer’s side of the demarcation point, ....[and] therefore, ... the Commission has no jurisdiction to decide the validity of this charge, and the issues raised in the formal complaint are of no merit.

Answer, ¶4

Charges for inside wiring services are not tariffed, and are not regulated by the Commission:

Re: Detariffing of Inside Wire, 62 Pa. PUC 511 (1986); Leslie D. Jacobson v. Bell Atlantic – Pennsylvania, Inc., Docket No. F-00594475 (Initial Decision dated June 28, 1999), Final Order entered August 23, 1999.”

Accordingly, the Commission is without jurisdiction to hear the allegations raised by the Complainant regarding any inside wiring work performed by Verizon PA.

Motion ¶3.  



The Commission has addressed the “jurisdiction” issue in customer complaints.  An Initial Decision which was made final by operation of law sets forth a ruling directly on point.  Jacobson, supra.  The complaint raised the issue of the ability of a customer to complain about Bell-Atlantic’s refusal to replace her inside wiring, despite her subscription to the Maintenance Agreement for Inside Wire at a cost of $1.25 per month.  In the decision, the ALJ ruled that:


Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa.Cmwlth. 409, 619 A.2d 390 (1992), Alloc. Den., 637 A.2d 293 (1993).


With respect to maintenance of inside wiring, all jurisdictional local exchange companies were required to detariff customer wiring services, effective January 1, 1987.  Re Detariffing of Inside Wire, 62 PA PUC 511 91986), 79 PUR4th. 407 (1987).  Consequently, “[t]he terms and rates for this service [are] not . . . regulated by this Commission.”  62 PA PUC at 512.


The deregulated inside wiring services and charges of respondent are not offered under tariff, but are private and competitive in nature.  Complainant may use the services of tradesmen to replace the substandard inside wiring in complainant’s residence if respondent’s charge is unacceptable. …

Initial Decision at 4.  



The Complainant states its complaint as follows:

Verizon billed me almost $1,000.00 in labor costs but never provided me with an estimate prior to doing the work nor did they explain that there would be any charges for any labor at all.  This case was originally filed with the PUC under case number 11671392 on May 20, 2004.


In ¶4 of the Compliant, Complainant states what it seeks from the PUC:

[It] wants the PUC to recognize that Verizon engaged in unfair business practices in charging [it] for something that [it] was never aware of or agreed to.  In light of this, the PUC should force Verizon to remove these charges from [its] account.



In addition to the deregulation/jurisdiction issue, Verizon avers that this matter involves business service provided to Vigorworks LLC, and to the extent that this entity is a corporation, it must be represented by counsel under the Commission’s regulations and its recent decisions.  The Department of State’s corporate records show that Vigorworks, LLC is a Foreign Limited Liability Company (business), #3089414 (filing date 08/16/2002).  Verizon is correct.  The complainant is a corporation, and the Commission requires that it be represented by counsel in this matter.



The Commission’s regulations provide that:

§1.21. Appearance in person.
 (a)  Individuals may represent themselves. 
 (b)  In adversarial proceedings, partnerships, corporations, trusts, associations, agencies, political subdivisions and government entities shall be represented only under §  1.22 (relating to appearance by attorneys and legal intern). For purposes of this section, any request for a general rate increase under section 1307(f) or 1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding. 
* * *
§ 1.22. Appearance by attorney or certified legal intern.

 (a)  Individuals, partnerships, associations, corporations or governmental entities may be represented in a proceeding by an attorney at law admitted to practice before the Supreme Court of Pennsylvania. 

 (b)  An attorney licensed in a jurisdiction which does not accord like privileges to members of the bar of this Commonwealth may appear before the Commission with the permission of the presiding officer or the Commission consistent with Pa.B.A.R. No. 301 (relating to admission pro haec vice). 

 (c)  Law students meeting the requirements of PA.B.A.R. No. 321 (relating to requirements for formal participation in legal matters by law students) may appear in a Commission proceeding consistent with Pa.B.A.R. No. 322 (relating to authorized activities of certified legal interns).
* * *
§1.23. Other representation prohibited at hearings.
 (a)  Participants, individuals, partnerships, associations, corporations or governmental entities may not be represented at a hearing before the Commission or a presiding officer except: 
(1)  As stated in §1.21 or §1.22 (relating to appearance in person; and appearance by attorney or certified legal intern). 

(2)  As otherwise permitted by the Commission in a specific case. 
* * *
(Emphases added).


Here, a formal complaint has been filed; also, an Answer and Motion to Dismiss have been filed; and, a hearing has been set.  This proceeding is clearly an adversarial proceeding under the Commission’s regulations and the Public Utility Code, e.g., 66 Pa.C.S. §701, which authorizes the filing of complaints.  Therefore, the Complainant would be required to be represented by counsel at any hearing on this matter, and should probably have been represented by counsel in responding to the Motion to Dismiss.


However, the ALJ does not dismiss on these grounds.  The primary grounds for dismissal is lack of jurisdiction, although the ALJ does opine that Complainants’ failure to be represented by counsel in filing its response to the Motion to Dismiss, even after notice of the requirement for corporations to be represented by counsel in Verizon’s Answer and Motion to Dismiss, may be in violation of the Commission’s regulations.  Id. at 3.  In this case, to support its lack of jurisdiction argument, Verizon relied on Commission decisions not easily available to a layperson.  And indeed, Complainant ignored them in its response, and did not assert jurisdiction based on those decisions.  As the ALJ has ruled elsewhere, the response to the Motion to Dismiss is not sufficient to overcome the Commission’s own actions removing inside wiring from its jurisdiction.



The Commission has recently ruled that preparation and filing of an application for motor carrier rights before it does not rise to the practice of law, and therefore does not require that an attorney prepare it.  Application of Pittsburgh Information and Research Company t/d/b/a Onyshko Investigative Services, Docket No. A-00120710, Final Order entered November 2, 2004 (Application of Pittsburgh Information).  The Commission distinguished between the “relatively elementary” procedures “dictated by the forms and instructions prepared by the Commission” in filing an application, and ‘in court’ representation.  Id. at 3.  The Commission commented that “the application forms are straightforward and do not require specialized knowledge of the law to be properly filled out”, and concluded that “the filing of these applications [does not] require the abstract understanding of legal principles and a refined skill for their concrete application”.  Id.  Therefore, it further ruled “it is not clear that filing routine applications on preprinted or suggested forms with the Commission constitutes the practice of law”.  Id.  Accord, Kohlman v Western Pennsylvania Hospital,652 A.2d 849 (Pa. Super. 1994); Shortz v Farrell 193 A. 20 (Pa. 1937); Lestat Corp. v. Pennsylvania Power & Light Co., Docket No. C-00946284, Final Order entered August 30, 1995


The filing of a complaint before the Commission is directly comparable to filing an application, only it is even less complicated because the form is shorter and less complex.  The Commission provides complaint forms with instructions to those who request them.  Complainant here used such a form.  Using a form and instructions prepared and disseminated by the Commission to file a complaint is in principle comparable to filing an application form as discussed in Application of Pittsburgh Information.  Therefore, filing such a complaint does not require preparation by counsel on behalf of a corporation.  Moreover, the Commission’s regulations permit an officer of a corporation to sign and execute pleadings, including complaints.  52 Pa. Code §§1.31, 1.35



The Commission has set forth guidance as to the contents of a formal complaint:



§5.22.  Contents of formal complaint.
  (a)
A formal complaint shall set forth the following:

*  *  *

(4)
The act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.



Botts/VIGORworks’ complaint does not allege a violation of a law, regulation or Order which the Commission has jurisdiction to administer, and does not meet the standards for complaints set forth in the regulations because there is no allegation that can be fitted within the confines of Section 5.22(a)(4).


In its response to the Motion to Dismiss, Complainant argues that the Company itself referred Botts/VIGORworks to the PUC, and that the Company participated in the informal complaint process, and that it cannot now deny jurisdiction.  On the contrary, jurisdiction is an issue that can be raised at any time.  Complainant’s argument in effect posits that Verizon has admitted to jurisdiction by its conduct, or that there is an estoppel effect created by its behavior.  However, these arguments do not overcome the fact that the Commission specifically removed customer premise wiring from its jurisdiction by its 1987 Order on this subject.  Re Detariffing of Inside Wire, 62 PA PUC 511 91986), 79 PUR4th. 407 (1987) (Detariffing Order).  


The filing of preliminary motions before the Commission is similar or analogous to the filing of preliminary objections in Pennsylvania civil practice.  See, Rule 1017(b), Pennsylvania Rules of Civil Procedure.  The Supreme Court of Pennsylvania has held that a case should only be dismissed on preliminary objections when the dismissal is clearly warranted and free from doubt.  See, e.g., Interstate Traveller Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (1979).  The Commission follows the same standard in ruling on preliminary motions seeking the dismissal of a complaint.  In following this rule, ALJ Robert Meehan states: “One of the principles utilized by the Pennsylvania civil courts in ruling on a preliminary objection seeking the dismissal of a complaint is that the complaint must be interpreted and construed in the light most favorable to the party filing the complaint”.  Order Denying Preliminary Motion to Dismiss Complaint, ALJ Robert Meehan, C-20042354 – Josephine Greaves v. PECO Energy Company, April 21, 2004, at 1-2.



Here, there are disputed facts, i.e., whether or not Verizon informed Complainant of the time and labor charges that might be incurred in the performance of the installation work, and whether the Company had provided it with an estimate.  However, the Commission does not have jurisdiction to hear these facts because of its own Detariffing Order, supra.  There is no favorable light under which this complaint might be viewed which will bring it within the Commission’s jurisdiction.


Under the Public Utility Code, 66 Pa. C.S. §703 (b), the Commission may dismiss a complaint without a hearing, if in its opinion, a hearing is not necessary in the public interest.

§703.  Fixing of hearings.

*   *   *

  (b)
Notice of hearing. – The Commission shall fix the time and place of hearing, within or without this Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

A hearing is necessary where there are disputed facts which must be considered, and the dispute comes within the Commission’s jurisdiction.  In this case, there are no jurisdictional relevant material facts in dispute.  A hearing would not be necessary to consider any disputed legal issues, but Botts has not raised any legal issues.



For all these reasons, I conclude that Verizon’s Motion should be granted and Complainant’s complaint should be dismissed without a hearing. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties to this complaint, but not over the subject matter of this complaint.



2.
The issues raised by Complainant are whether it may challenge charges for work by a Verizon technician which it alleges was performed without its fully informed consent; and/or may it bring a complaint against Verizon before the Commission for illegal and unethical business practices relating to the installation of phones at its business premises.


3.
Inside wiring is no longer tariffed or provided as a regulated service by Verizon, per Commission Order, Re: Detariffing of Inside Wire, 62 Pa. PUC 511 (1986), and is not a matter over which the Commission has subject matter jurisdiction.  Leslie D. Jacobson v. Bell Atlantic-Pennsylvania, F-00594475 (June 28, 1999); Commission Order of August 23, 1999



4.
The Complainant has not alleged any violation of the Public Utility Code, or a Commission Order, or the Commission’s regulations, or of Verizon’s tariff, or of any other law or regulation over which the Commission has jurisdiction.



5.
The Commission may dismiss any complaint without a hearing if in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. §703(b).



6.
A hearing is necessary only to resolve jurisdictional disputed questions of fact, and when the Commission has no jurisdiction over the subject matter of the dispute, the Commission need not hold a hearing.



7.
This case does not involve disputed questions of fact that fall within the Commission’s jurisdiction.  The only disputes fall outside the Commission’s jurisdiction.



8.
A hearing is not necessary in the public interest in this case.
ORDER


THEREFORE,



IT IS ORDERED THAT:



1.
Verizon Pennsylvania Inc.’s Motion to Dismiss this complaint is hereby granted.



2.
The complaint of Samuel Y. Botts/VIGORworks Fitness Center v. Verizon Pennsylvania, Inc., docketed at C-20043478, is hereby dismissed, and the file shall be marked closed.






_______________________________________








Allison K. Turner, ALJ







Administrative Law Judge

Date:

October 26, 2004
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