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HISTORY OF THE PROCEEDING


This decision denies a complaint that Stephen J. Noll (“Complainant”) filed with this Commission on December 15, 2003.  Noll challenges monthly budget billing for residential gas service that he receives from Columbia Gas of Pennsylvania, Inc. (“Respondent” or “Columbia”).  He claims that his account balance is current and he wants the utility to cease and desist from billing him on a budget basis.  He previously requested a payment arrangement on this account from the Commission’s Bureau of Consumer Services (“BCS”), which issued its determination on November 22, 2003 at BCS Case No. 1527414.  The Respondent answered the complaint on December 31, 2003.

A standard Interim Payment Order and a Prehearing Order were issued on March 12, 2004.  A telephonic hearing was held on July 19, 2004.  The Complainant appeared pro se.  Theodore J. Gallagher, Esq., represented the Respondent.  By First Interim Order dated August 3, 2004, three of the Respondent’s exhibits were admitted into the record.  No briefs were filed.  The record closed on August 19, 2004.

FINDINGS OF FACT
1. The Complainant, Stephen J. Noll, resides with his wife and 25-year-old son at 611 Main Street, North Huntingdon, Pennsylvania 15642, where he has lived for the last 18 years (N.T. 7‑8).
2. The Complainant is an electronics technician (N.T. 8).
3. The Respondent, Columbia Gas of Pennsylvania, Inc., provides residential gas service to the Complainant at the foregoing address.

4. As modified by the First Interim Order, the Complainant owes the Respondent the sum of $1,179.23 on this account (N.T. 22‑25; Respondent’s Exh. 1, as revised).

5. The Complainant contests budget billing on this account.  Noll complains that pursuant to a BCS determination issued sometime last year after he received a shut-off notice from Columbia, the BCS directed him to pay an unspecified lump sum; then, he was to make payments under a budget plan until August 2003, when his account arrearage would be paid off.  Instead, he made the payments as directed, but Columbia continued to bill him for the budget amount each month after August 2003.  Noll seeks an unspecified credit on his account for the overpayments (N.T. 10‑20).
6. The current monthly budget amount on this account is $145.00 (N.T. 27).
7. Columbia denies that Noll ever brought the account balance current during the period of August 8, 2002 to July 9, 2004 (N.T. 25; Respondent’s Exh. 1, as revised).
8. Columbia issued a shut-off notice for nonpayment on October 15, 2003 (N.T. 22).
9. On November 22, 2003, the BCS determined at BCS Case No. 1527414 that Noll should pay $406.00 by January 5, 2004, and beginning with his next bill, he should pay the monthly budget amount of his bills, plus $40.00 each month to satisfy the arrearage owed on this account (N.T. 28‑29, 32; Respondent’s Exh. 3).
10. Columbia calculates that Noll still owes $117.34 of the $406.00 lump sum that the BCS directed him to pay by January 5, 2004 (N.T. 30; Respondent’s Exh. 1, as revised).
11. The BCS issued a previous determination on June 23, 2003 at BCS Case No. 1093687 directing Noll to pay $433.00 by August 4, 2003 and beginning with his next bill, the BCS determined that he should pay the monthly budget amount of his bills, plus $40.00 each month to satisfy the arrearage owed on this account (N.T. 31‑32).
12. Previously, the BCS issued a determination in May 2001 at BCS Case No. 0936596 directing Noll to pay the monthly budget amount of his bills, plus $40.00 each month to satisfy the arrearage owed on this account (N.T. 32).
13. The Complainant failed to abide by any of these payment arrangements (N.T. 31‑32; Respondent’s Exh. 1, as revised).
14. The Complainant resides in an 80-year-old two-story wood frame house with an uninsulated attic and basement.  A living room, dining room and kitchen occupy the first floor.  Three bedrooms and a bathroom are on the second floor (N.T. 8‑9).
15. For gas appliances, the Complainant has a forced-air furnace, water heater and kitchen stove (N.T. 9‑10).
16. The Respondent’s Usage Comparison Report for this account discloses the Complainant consumes more gas during the winter heating season (N.T. 25‑27; Respondent’s Exh. 2).

DISCUSSION
A.
The Billing Dispute


As the party seeking relief from the Commission, the Complainant bears the burden of proving that he overpaid his bills and that he is entitled to a credit on his account.  66 Pa. C.S. §332(a).  For the following reasons, the Complainant has not met this burden.


The Pennsylvania Supreme Court has held the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether the Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether the Respondent has submitted evidence of co-equal value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982), affirmed, 501 Pa. 443, 461 A.2d 1234 (1983).


Furthermore, substantial evidence in the record must support the Commission’s decision.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The Pennsylvania appellate courts have defined the term “substantial evidence” to mean such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


Here, the Complainant testifies in the vaguest and most perfunctory and conclusory fashion that Columbia is overcharging him for its gas service.  Noll complains that pursuant to a BCS determination issued sometime last year after he received a shut-off notice from Columbia, the BCS directed him to pay an unspecified lump sum; then, he was to make payments under a budget plan until August 2003, when his account arrearage would be paid off.  Instead, he insists he made the payments as directed, but Columbia continued to bill him for the budget amount each month after August 2003.  Noll seeks an unspecified credit on his account for the overpayments (N.T. 10‑20).


First, to allay any confusion about the terminology employed, a brief explanation may prove helpful.  A “regular budget amount” refers to an option available to all utility customers, regardless of the status of their account balance.  A regular budget amount generally refers to the estimated usage a particular customer may experience over an annual period divided by 12 months and after applying the appropriate rate.  A customer may choose to pay the regular budget amount as a means to level out his/her payments over an annual period, rather than pay monthly current bills that may fluctuate wildly with seasonal consumption patterns.  A “special budget amount,” on the other hand, generally refers to a BCS-determined payment plan that includes the monthly regular budget amount, plus a monthly amount to satisfy the account arrearage.


Second, any reasonably prudent person could not have possibly believed that the BCS payment plan would have completely satisfied the arrearage owed on this account within the time claimed by the Complainant.  The BCS on June 23, 2003 at BCS Case No. 1093687 directed Noll to pay $433.00 by August 4, 2003 and beginning with his next bill, the BCS directed him to pay the monthly budget amount of his bills, plus $40.00 each month to satisfy the arrearage owed on this account (N.T. 31‑32).  When the BCS issued this determination, Noll owed Columbia $1,428.38 on this account (Respondent’s Exh. 1, as revised).  By the end of August 2003, Noll had paid only $148.57 under this payment plan.  Id.  Thus, the Complainant still owed $1,279.81 ($1,428.38 less $148.57 = $1,279.81) on the arrearage.  Of course, this amount does not include the intervening monthly bills for normal consumption.  So by September 9, 2003, Noll still owed Columbia $1,420.82 on this account.  Id.  Nowhere between August 8, 2002 and July 9, 2004 does Columbia’s Account Statement show that this customer had paid down the account to a zero balance.  Id.


Finally, the Complainant offers no cancelled checks or other proofs of payment to contradict Columbia’s business records.  To reiterate, the Complainant bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  66 Pa. C.S. §332(a).  The Complainant submits no documentation to support his vague assertions that he paid off the account arrearage pursuant to the BCS payment plan.  In fact, the complete opposite appears to be true.  The Complainant has not met his burden of proof on this issue.  Therefore, Columbia properly billed him for the gas service it furnished and the Complainant owes Columbia the stated amount of $1,179.23 as of the date of the hearing.
B.
A Payment Plan


However he manages his household budget, the Complainant will have to pay the Respondent for the natural gas service he consumes.  By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Company, Docket No. Z‑8712758 (Order entered April 8, 1988).  No public utility may receive a greater or lesser rate than the one set forth in its tariff on file with this Commission.  66 Pa. C.S. §1303.  Neither may a public utility unreasonably discriminate for or against a particular customer by establishing a special rate for them.  66 Pa. C.S. §1304.  


This proceeding is a de novo review of the BCS’s determination of an appropriate payment plan for this account.  Stammel v. P.G. Energy, Docket No. C‑20027994 (Order entered May 21, 2003); and  Claypool v. T.W. Phillips Gas & Oil Company, Docket No. Z‑00248730 (Order entered December 22, 1995).  As such, the Complainant bears the burden of proving by substantial evidence that he is entitled to the relief he seeks.  Stammel, supra and 66 Pa. C.S. §332(a).  The Complainant submits no evidence that his household financial situation has changed significantly, since the BCS issued is determination of a payment plan on November 22, 2003 at BCS Case No. 1527414.  Heard v. Equitable Gas Company, Docket No. C‑00957262 (Order entered June 21, 1996); Harper v. Equitable Gas Company, Docket No. Z‑00285460 (Order entered May 10, 1996).  Therefore, that plan will be adopted here.


On the subject of missed payments, Commission regulations require that customers continue to pay “current bills not at issue” pending review.  52 Pa. Code §§56.174(3) & 56.181.  Interpreting these regulations, the Commission has declared that a ratepayer must pay a lump sum equal to any unpaid, undisputed amount that accrues pursuant to the BCS’s determination pending review.  Claypool, supra.  This “catch-up amount” equals “the sum of any missed payments related to current consumption that accrued since the establishment of the customer’s payment arrangement.”  Stammel, supra.  This payment obligation continues until the Commission enters its Order disposing of a case.  Oswald v. Duquesne Light Company, Docket No. C-00992450 (Order entered December 3, 1999).  Accordingly, the Complainant will be directed to pay the Respondent for all missed payments related to current consumption since the BCS issued its payment plan.  This lump sum payment will be due within 30 days after the Respondent presents its bill.  Turner v. Philadelphia Energy Company, Docket No. C‑00956999 (Order entered April 11, 1996).



For the foregoing reasons, the complaint will be denied and the following Order will be entered.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2. The Complainant has not met his burden of proving that he is entitled to the relief he seeks from this Commission.

3. The payment plan established in the following Order to pay current budget bills as they come due and to reduce the arrearage owed the Respondent on this account conforms with the applicable provisions of the Public Utility Code, as well as with the regulations and existing precedent of this Commission.

ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Stephen J. Noll against Columbia Gas of Pennsylvania, Inc. at Docket No. C‑20032204 is hereby denied.

2. That within 15 days of the date the Commission enters its Order in this case, the Respondent shall tender a bill to the Complainant for the net total amount that accrued for missed consumption payments since the Bureau of Consumer Services issued its determination of a payment arrangement on this account at BCS Case No. 1527414 on November 22, 2003, together with any balance due on the down payment therein ordered.
3. That the Complainant shall pay the Respondent a sum of money equal to the amount of the bill tendered in accordance with the preceding ordering paragraph within 30 days of its presentation.
4. That in addition to the payment directed in the foregoing paragraph, the Complainant shall pay the Respondent the monthly budget amount of the bills as they come due, plus $40.00 a month to reduce the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full.

5. That, so long as the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall Respondent terminate service to the Complainant, except for valid safety and/or emergency reasons.

6. That if the Complainant fails to adhere to the terms of this Order, the Respondent is hereby authorized to terminate the Complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the Commission’s regulations, 52 Pa. Code §§56.1, et seq.

Date:  October 26, 2004

















John H. Corbett, Jr.







Administrative Law Judge
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