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HISTORY OF THE PROCEEDING



This decision dismisses a Complaint which Jackson Plumbing, Inc. (Complainant) filed with the Commission against Verizon North Inc. (Respondent or Verizon) on September 10, 2004.  Complainant requested that Verizon repair the problems that are causing numerous telephone outages at Complainant’s business.  


Respondent filed an Answer and Motion to Dismiss on October 7, 2004, addressing the allegations of the Complaint and moving to dismiss the Complaint for lack of standing, improper form and failure to join an indispensable party.  


The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  The matter was assigned to me by Motion Judge Assignment Notice dated October 14, 2004.  The motion to dismiss is now ready for a decision.

FINDINGS OF FACT



1.
Complainant is Jackson Plumbing, Inc., 3419 Shannon Road, Erie, Pennsylvania 16510.


2.
Respondent is Verizon North Inc., a jurisdictional public utility providing telephone service in the Commonwealth of Pennsylvania.



3.
On September 10, 2004, Complainant filed a formal complaint with the Commission requesting Verizon to repair the problems that are causing numerous telephone outages at Complainant’s business.  


4.
Complainant is not a Verizon customer at the location subject to the Complaint.
  



5.
Complainant has not been a customer of Verizon since March 28, 2000.
 



6.
Complainant is a customer of Choice One Communications, a competitive local exchange carrier.



7.
Choice One Communications is not a party to this proceeding.



8.
On August 17, 2004, Choice One Communications reported a problem to Verizon’s repair department, at which time Verizon investigated the problem and determined that it appeared to be with the competitive local exchange carrier’s facilities.



9.
Respondent moved for dismissal of the Complaint based on lack of standing, improper form and failure to join an indispensable party.



10.
Complainant did not file a response to the Motion to Dismiss.

DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint because: (1) the Complainant lacks standing to file the instant complaint; (2) the complaint is improper as to form; and, (3) the Complainant has failed to join an indispensable party.  



The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.
  The motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.
  The Commission has adopted this standard.
  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.
  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.
  The motion may be granted only if the moving party prevails as a matter of law.
  In other words, when considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.
   

Jackson Plumbing, Inc.’s Complaint


Jackson Plumbing, Inc. used the Commission’s Formal Complaint Form.
  The complaint names Verizon as the respondent.  Paragraph 4 of the complaint which asks “What is your complaint?” is attached as a separate sheet of paper and is as follows:

Jackson Plumbing, Inc. has been at this current address since 1997.  We have had numerous problems with our phone service going out.  Sometimes for more than 24 hours.  Most of the time storms or foul weather are not a factor.  We have lost our service every year between 3-6 times per year.  Just recently we had service loss twice in one week.  We have asked Verizon when they were our provider and now Choice One to have Verizon correct the problems.  Different service people from Verizon over the years tell us that the wiring down the road as well as in the pedestal across the street are in very poor condition.  The pedestal is and has been electrical taped together for years.  Every time my service goes out I loose[sic] buisness[sic] and it cost[sic] me money.

Please help me find a way to make them make a better repair or rewire so I can operate my buisness[sic]. 
Paragraph 5 of the complaint, which asks “What do you want the Public Utility Commission to do about your complaint?” states as follows:

Help me make Verizon repair their problems since I have no other utility for phone service in this area to switch to.
Verizon’s Answer and Motion to Dismiss


In its answer, Verizon avers that on March 28, 2000, Complainant permanently discontinued service with Verizon North and currently receives local exchange service from Choice One Communications (Choice One), a competitive local exchange carrier (CLEC).  Therefore, Verizon denies Complainant’s allegations regarding recent loss of service because Verizon is without sufficient information to respond to the allegations.  Verizon avers that Choice One reported a problem to Verizon’s repair department on August 17, 2004, and based on Verizon’s investigation, the problem appeared to be with the CLEC’s facilities.  Verizon avers that the appropriate means for Complainant to obtain relief is through its current local service provider, Choice One.  Verizon denies that it is responsible for problems experienced by Complainant as a result of Choice One’s provision of local exchange service.  Verizon also denies that Complainant does not have any other utility for phone service in the area to switch to, and reiterates that Complainant’s local exchange service is currently being provided by Choice One.  In a footnote in the Answer, Verizon notes that it is concurrently filing a Motion to Dismiss based on the fact that Complainant has no standing to file a Complaint against Verizon.  Also, the footnote adds that because Complainant has not been a customer of Verizon since March 28, 2000, any claims Complainant may seek to raise are time-barred by 66 Pa. C.S. § 3314(a). 


In its Motion to Dismiss, Verizon contends that Complainant lacks standing to file the instant Complaint to challenge the reasonableness of Verizon’s service because Verizon does not provide such service to Complainant.  Verizon argues that Complainant is a customer of a CLEC, Choice One, and should pursue a service complaint with them.  Verizon contends that the Complaint is improper as to form because an officer of Jackson Plumbing, Inc., a corporation, is not permitted to represent the corporation under the Commission’s regulations.  The Complaint was signed by Mr. Scott Jackson, Secretary/Treasurer of Jackson Plumbing, Inc., and not an attorney.  Verizon also contends that Complainant has failed to join an indispensable party since Choice One has not been joined as a party in this proceeding.  Verizon argues that Choice One’s participation in this proceeding is required since Choice One is the holder of the account records, and a complete portrayal of the services being used by the customer can only be provided by Choice One.  Finally, Verizon’s Motion includes a section entitled “Limitation of Actions” contending that, pursuant to 66 Pa. C.S. § 3314, the limitation period for actions brought under the Public Utility Code (other than refunds) is three years, and that the action raised by the Complaint is time-barred.            
Conclusions 


First, Complainant lacks the requisite standing to file the instant Complaint.  


The Commission’s Rules of Administrative Practice and Procedure permit a party to file a motion “to dismiss a pleading …that does not indicate on its face the standing of the party to participate in the proceeding….”
  “[S]tanding to participate in proceedings before an administrative agency is primarily within the discretion of the agency.”
  Generally, the Commission has held that a person or entity has standing when the person or entity has a substantial, direct and immediate interest in the subject matter of a proceeding.
  The Commission has held that the Complainant must be the Respondent’s customer to have standing to file a complaint.
  Requiring a person or entity to have a substantial, direct and immediate interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.



A party’s interest in the subject matter of a proceeding is substantial if the complainant has a discernible interest other than the common interest of all citizens, is direct if the matter complained of caused harm to the party’s interest, and is immediate if there is a close causal nexus between the action complained and injury to the party challenging it.



In the instant case, Complainant has not demonstrated a substantial, direct and immediate interest in Verizon’s service as it relates to Complainant.  Complainant is not a Verizon customer at this location.  Complainant has not been a customer of Verizon since March 28, 2000.  In fact, Complainant is a customer of a CLEC, Choice One.  Furthermore, Complainant refers to Verizon in the Complaint as its provider in the past tense and acknowledges that its current provider is now Choice One.  For these reasons, Complainant lacks the requisite standing to file the instant Complaint.     


Second, Complainant failed to join an indispensable party.  


The Commission’s Rules of Administrative Practice and Procedure permit a party to file a motion “to dismiss a pleading …that fails to join an indispensable party.”
  The Supreme Court of the United States has defined an indispensable party as one “whose interests in the subject-matter of the suit, and the relief sought, are so bound up with that of the other parties, that their legal presence as [a party] to the proceeding is an absolute necessity, without which the court cannot proceed.”
  In Pennsylvania, a party is indispensable “only where its rights are so connected with the claims of the litigants that no order or decree can be effected without impairing such rights.”
  The Commission has also adopted this standard.



Choice One was not joined by Complainant in this proceeding, and Choice One is clearly an indispensable party to this case.  Complainant currently receives local exchange service from Choice One, a CLEC.  Choice One is the holder of records on Complainant’s account, and its participation would provide a comprehensive portrayal of the services being used by Complainant.  Furthermore, in Verizon’s Answer, Verizon avers that Choice One reported a problem to Verizon’s repair department on August 17, 2004, at which time Verizon investigated the problem and determined that it appeared to be with the CLEC’s facilities.  Since Complainant did not respond to Verizon’s Motion to Dismiss and refute this claim, I must assume that Complainant was satisfied with this response.  In the instant case, the appropriate means for Complainant to attempt to obtain relief is through its local service provider, Choice One.   



Finally, the Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides, in pertinent part, as follows:

The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



Section 5.21(d) of the Commission’s regulations, 52 Pa. Code §5.21(d), reads, in pertinent part:

(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.
  This case does not involve disputed questions of fact.  The questions presented by Respondent’s Motion are questions of law only.  A hearing in this case is not necessary or in the public interest.  Complainant lacks the requisite standing to file the instant Complaint, and Complainant failed to join an indispensable party, Choice One, in this proceeding.  A hearing would be a fruitless exercise.



For the reasons discussed above, the Complaint should be dismissed.  Since the Complaint will be dismissed, it is not necessary that I address the other issues raised in Verizon’s Motion to Dismiss: improper representation and limitation of actions.      

   
CONCLUSIONS OF LAW



1.
A party may file a Motion to Dismiss a pleading that does not indicate on its face the standing of the party to participate in the proceeding.



2.
Standing requires that a party have an interest which is substantial, direct and immediate.  




3.
Complainant must be Respondent’s customer to have standing to file a complaint.



4.
Complainant lacks standing to file the instant Complaint. 
  



5.
A party may file a Motion to Dismiss a pleading that fails to join an indispensable party.



6.
In Pennsylvania, a party is indispensable “only where its rights are so connected with the claims of the litigants that no order or decree can be effected without impairing such rights.” 




7.
Choice One is an indispensable party.



8.
Complainant failed to join an indispensable party.



9.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.   



10.
A hearing in this matter is not necessary in the public interest. 
ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
Verizon North Inc.’s Motion to Dismiss the Complaint of Jackson Plumbing, Inc., at PUC Docket No. C-20043667, is granted.



2.
The Complaint filed by Jackson Plumbing, Inc., against Verizon North Inc., at PUC Docket No. C-20043667, is dismissed without prejudice.

Dated:
November 3, 2004



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
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