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INITIAL DECISION

Before

Cynthia Williams Fordham
Administrative Law Judge

HISTORY OF THE PROCEEDING



On March 4, 2004, Sylvia Islam (“Islam” or Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent") alleging the following:  that she cannot pay the Respondent $500 by March 15, 2004; that she receives Social Security once a month; that she has to pay her rent, gas, telephone, electric, and take care of four children with the $900 check; and that she cannot pay $500 in a lump sum.  The Complainant requested that the Commission allow her to pay her budget plus $15 a month until she pays her balance in full.  She is afraid that PECO will terminate her service and that she and her family will have nowhere to go.



The Respondent, through its counsel, filed an answer on April 7, 2004.  In its Answer, the Respondent stated that the Complainant’s outstanding balance was $2,386.24.  The Respondent averred that the Complainant’s average monthly bill was $54 and that her calculated budget payment was $56.  The Respondent referred to the Bureau of Consumer Services’ (BCS) decision, dated February 21, 2004, which required the Complainant to pay $506.00 by March 15, 2004 and then pay her budget bill of $111 plus $15 towards the outstanding balance starting in April 2004.  In addition, the Respondent noted that the Complainant is enrolled in the CAP Rate program and receives a 50% discount on the first 500 kilowatts of electric usage.  



A telephonic hearing was held in this matter on October 6, 2004, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Sylvia Islam, testified in support of the complaint.  Kenneth M. Kulak, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Anita Armstead, a regulatory assessor for the Respondent, who sponsored four exhibits – PECO Exhibit 1- account statement; PECO Exhibit. 2 - list of Complainant’s payments; PECO Exhibit. 3 - list of payment arrangements; and PECO Exhibit 4 - the Bureau of Consumer Services Decision, dated February 21, 2004. 


The record in this case consists of a tape recording and four exhibits.  The record closed on October 6, 2004. 

FINDINGS OF FACT



1.
The Complainant is Sylvia Islam, 5628 Heiskell Street, Philadelphia, Pa. 19144.


2.
The Respondent in this proceeding is PECO Energy Company.


3.
The Complainant, her five children, ages 23, 19, 12, 9 and 6, and her two grandchildren, ages 2 and 1, live at the Heiskell Street property. 



4.
The Complainant has a residential electric account with the Respondent (PECO Ex. 1). 



5.
The Complainant receives $917 in Social Security benefits for her nine year old son and $401 in food stamps.


6.
The Complainant was receiving child support.  She is in court to get the child support she missed.  The Complainant’s daughter is in court to get support for the grandchildren.


7.
The Complainant is in the Respondent’s CAP Rate program.  She receives a 50% reduction on the first 500 kilowatts she uses each month (PECO Ex. 1). 



8.
The Complainant’s monthly bills include the following:




Rent


$450





Electric

  $57 (budget +$15)





Gas


  $86





Telephone

  $54





Water


  $45





Total


$692


9.
The Complainant’s gas service was terminated recently.  She paid $250 to have the service restored.



10.
The Bureau of Consumer Services’ (BCS) decision, dated February 21, 2004, required the Complainant to pay $506.00 by March 15, 2004 to retain service and then pay her budget bill plus $15 a month towards the outstanding balance starting in April 2004 (PECO Ex. 4).



11.
Since February 21, 2004, the Complainant made one payment in the amount of $51.04 on March 12, 2004 (PECO Ex. 1, 2).



12.
At the time of the hearing, the Complainant’s budget bill was $42 (PECO Ex. 1).



13.
The Respondent read the Complainant’s meter on September 24, 2004.  The current charges were $33.60 (PECO Ex. 1). 



14.
At the time of the hearing, the Complainant’s balance was $2,657.74 (PECO Ex. 1).

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that she receives $917 in Social Security benefits for her nine year old son and $401 in food stamps.  She has a pending court case for back child support.


The Complainant’s listed expenses of $692 do not exceed her income.  Therefore, she has failed to prove that she has an inability to pay her electric bill.  


Anita Armstead, a regulatory assessor for the Respondent, testified that the Bureau of Consumer Services (“BCS”) decision, dated February 21, 2004, required the Complainant to pay her budget bill ($111) + $15 a month on the arrearage for a total of $126 beginning in April 2004 (PECO Ex. 4).  Ms. Armstead stated that the Complainant paid $51.04 on March 11, 2004 (PECO Ex. 1, 2).  She should have paid $456.00.  When her payment of $51.04 is deducted from $456.00, the amount due is $404.96.  The calculation is as follows:
Budget Bills 


March, April 2004

2 x $111 = $222.00




May-August 2004

4 x   $48 = $192.00




September 2004

1 x    $42 =  $42.00
Total bills







      $456.00
Payment







       -$51.04
Catch up amount






       $404.96


Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003), the Complainant is required to pay the consumption portion of the missed payments from the BCS decision.  In addition, Shirley A. Kinlaw v PECO Energy Company, C-20039530 (Order entered December 22, 2003) and Ella Kirkland v. PECO Energy Company v. PECO Energy Company, C-20039802, (Order entered December 22, 2003) required the Complainant to pay the unpaid lump sum ordered in the Bureau of Consumer Services Decision.  The Complainant did not pay the $506 that was due by March 15, 2004.  Therefore, within 15 days of the final Order in this proceeding, the Respondent shall issue a bill including the consumption portion of any missed payments.  Within 30 days of the bill, the Complainant shall pay the Claypool catch up payment. 

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.

ORDER

THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Sylvia Islam against PECO Energy Company at Docket Z-01583396 is dismissed.



2.
That within 15 days of the entry date of the Final Commission Order, the Respondent shall issue a bill to the Complainant, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision, issued on February 21, 2004.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003 and In addition, Shirley A. Kinlaw v PECO Energy Company, C-20039530 (Order entered December 22, 2003) and Ella Kirkland v. PECO Energy Company v. PECO Energy Company, C-20039802, (Order entered December 22, 2003).



3.
That within thirty (30) days of the bill, the Complainant shall make a Claypool catch up payment to comply with the Bureau of Consumer Services Informal Complaint decision, issued on February 21, 2004.



4.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent her budget bill plus fifteen dollars ($15) each month and continue making such monthly payments until the arrearage is liquidated.



5.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of this Order.


6.
That the record in this case is marked closed.

Date:  October 28, 2004 



__________________________________








Cynthia Williams Fordham







Administrative Law Judge
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