BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Denise Gresko
:

:

v.
:

C-20042481

:
ALLTEL Pennsylvania
:
INITIAL DECISION 
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS 
This Initial Decision denies the Formal Complaint of Denise Gresko docketed at Docket No.  C-20042481.

On or about February 19, 2004, Ms. Denise Gresko (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against ALLTEL Pennsylvania (ALLTEL or Respondent).  In her Complaint, Ms. Gresko alleged that the Respondent was “unwilling to make payment arrangements.”  The Complainant asked that the Commission “help set up payment arrangements.”
On or about March 19, 2004, the Respondent filed its Answer to the Complaint.  Respondents’ Answer denied the material averments and submitted New Matter that indicated the Complainant had entered prior payment arrangement and failed to adhere to them and had a significant outstanding balance.
On March 24, 2004, an Initial Telephonic Hearing Notice was mailed to the Parties notifying each that a telephonic hearing was scheduled for June 23, 2004.

On May 12, 2004, a Prehearing Order was sent to the Parties advising them of various procedural rules and requesting any exhibits to be pre-marked and mailed to the opposing party and the undersigned administrative law judge (ALJ).  Included with the Prehearing Order was a budget form instructing the Complainant to fill it out, copy the Respondent and mail it to the undersigned ALJ.

On June 23, 2004, a telephonic hearing was convened with Ms. Gresko representing herself and ALLTEL being represented by counsel.  The Complainant submitted no exhibits, and did not mail in the budget form required by the Prehearing Order.  The Respondent submitted four (4) exhibits and direct written testimony of one (1) company witness.  All were accepted into the record.  

FINDINGS OF FACT
1. The Complainant resides at 36 W. Walter Street, Summit, PA 18250. 

2. The Complainant receives telephone service from the Respondent at that address and has since October 2003.
3. The Complainant lives at the above address with her four (4) children ages 18, 16, 14 years old and a newborn.

4. The Complainant rents her home.

5. The Complainant is not employed; she receives no child support or alimony.

6. The Complainant’s monthly income at the time of the hearing was $1064 (gross) in the form of a welfare check.  She also received $350 monthly in food stamps.  Total = $1414.

7. The Complainant’s monthly expenses are $500 rent, $80 electricity, $25 telephone basic service, $100 food (other than food stamps), and $60 in gasoline.  The Complainant gave no other expenses.  Total = $765.

8. On December 23, 2003, the Respondent called the Complainant and set up a payment arrangement because the account was past due for $242.03.  Exh. 1

9. On or about December 29, 2003, the Complainant made one payment of $100.  Exh. 1

10. On or about January 22, 2004, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  

11. On or about February 4, 2004, the BCS issued a decision regarding Complainant’s informal complaint and account.  Exh. 2

12. The BCS decision required Ms. Gresko to make her monthly payments as they became due plus an additional $10.00 per month toward arrearages.

13. The Complainant did not comply with the BCS decision.

14. On or about February 19, 2004, the Complainant filed this Formal Complaint with the PUC.  The allegations in the informal complaint and the Formal Complaint were the same.

15. On or about March 12, 2004, Complainant made a payment of $113.85.  Direct Written Testimony at 5-6

16. On April 8, 2004, Complainant’s non-basic and toll services were suspended for non-payment.  Direct Written Testimony at 6.

17. On April 19, 2004, counsel for the Respondent submitted an alternative payment arrangement to the Complainant.  Exh. 3

18. It is not clear whether the Complainant agreed to, signed, and returned the April 19, 2004, suggested alternative payment arrangement as Complainant did not retain a copy and the Respondent did not receive it back from her.  

19. Since October 2003, Complainant has only made two payments totaling $213.85.

20. At the time of the hearing, Complainant’s past due balance was $1025.44 (basic service $76.43, non-basic service $196.22, toll service $752.79).  
DISCUSSION
In her Formal Complaint, Ms. Gresko alleged that the Respondent refused to make payment arrangements with her.  At the hearing, the Respondent demonstrated that they have made an effort to make payment arrangements with Ms. Gresko to facilitate her clearing her overdue bill, but that Ms. Gresko consistently failed to abide by a payment arrangement.  The Complainant has made only two small payments toward her telephone service since she began using the service in October 2003. 

As the Complainant seeking affirmative relief from the Commission, Ms. Gresko bears the burden of proof in this matter.  66 Pa. C.S. §332(a).  To satisfy this burden, the complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992),  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).
In addition to the issue of burden of proof, a public utility is entitled to full payment for service provided to customers.  All customers have an obligation to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 PA PUC 637(1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100(1982), Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No. Z-8712758.  

Payment plans established by the Commission (such as a payment arrangement provided by BCS) are financed by other utility customers, therefore, the Commission permits the consideration of only reasonable household expenses when setting up such a plan.  Any expenses deemed, by the Commission, to be unreasonable are disallowed.  Brown v. PECO Energy Company, Opinion and Order entered January 27, 1995 at Docket No. Z-00236726; Bolt v. Duquesne Light Company, Opinion and Order, entered April 8, 1988, at Docket No., Z-8712758; Downey v. Duquesne Light Company, Opinion and Order, entered September 16, 1997, at Docket No. C-00968410.  The Commission currently allows $25 per month as a reasonable telephone expense.  Any additional fees or charges for service cannot be considered a reasonable expense for determining a Complainant’s ability to pay.  Young v. PECO Energy Co., Opinion and Order entered February 14, 1996 at Docket No. C-00956790.  Ms. Gresko only has basic service because the Respondent terminated non-basic and toll service for non-payment.
Further, a customer is required to make payments according to the prior informal BCS decision while appealing the BCS plan and if the customer fails to make such payments, he/she is required to make a catch-up payment.  A catch up payment consists of the total of all missed payments for consumption since the informal decision was issued plus any lump sum payment ordered by that decision.  Charles Stammel v. PG Energy, Opinion and Order entered May 21, 2003 at Docket No. C-20027994; Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z-01215104.  However, this payment may be mitigated or waived if the customer is able to show that there has been a significant change in his/her financial situation since the BCS decision was issued.  Claypool v. T.W. Phillips Gas & Oil Company, Opinion and Order, entered December 22, 1995, at Docket No. Z‑00248730, Cassulli and Howard v. The Peoples Natural Gas Company, Opinion and Order entered August 26, 1997 at Docket No. C-00968351.  Ms. Gresko did not allege that there was any change(s) in her financial situation since the BCS decision.
Therefore, in accordance with Stammel, it is appropriate that Ms. Gresko make a catch-up payment.  The catch up amount is limited to unpaid amounts for basic service.  Within fifteen (15) days of entry of the Final Commission Order, ALLTEL shall issue a bill to Ms. Gresko in an amount equal to all amounts owed for service(s) but not paid since the BCS Decision.  The bill shall include any unpaid portion of the BCS ordered lump sum.  Ms. Gresko shall pay this amount within thirty (30) days of receipt thereof and then pay her monthly bill plus $10 per month towards her overdue account balance.  See Linda Moeller v. Duquesne Light Company, Opinion and Order entered September 22, 2003 at Docket No. Z‑01215104.

Ms. Gresko is reminded that she must make regular monthly payments in accordance with this payment arrangement to prevent her service from being terminated.

Ms. Gresko has not sustained her burden of proof in that (1) she was unable to demonstrate a significant change in her financial circumstances since the informal BCS decision was issued and, (2) she was unable to show that the Respondent was “unwilling to make payment arrangements,”  therefore, her Complaint is denied.  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa. C.S.A. §701
2. The Complainant bears the burden of proof.  66 Pa. C.S.A. §332(a)

3. The Complainant failed to sustain her burden of proof.
ORDER 
THEREFORE, 
IT IS ORDERED: 
1. The motion of ALLTEL to dismiss the Formal Complaint of Ms. Denise Gresko at Docket No.  C-20042481 is granted; and

2. Within fifteen (15) days of the entry of the Final Commission Order, ALLTEL shall issue a bill to Ms.Gresko, in an amount equal to the sum of all the amounts owed for telephone service but not paid, as required by the BCS informal decision dated February 4, 2004, at BCS No.1578324.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2003 at Docket No.  C-20027994; and
3. Ms. Gresko shall pay to ALLTEL, an amount equal to the bill issued pursuant to Ordering Paragraph 2 within thirty (30) days of the date of issue and then pay, on or before the monthly billing due date, her monthly bill, plus $10 per month towards her overdue balance; and

4. As long as Ms. Gresko keeps the payment schedule as outlined above, ALLTEL shall not terminate her telephone service except for valid safety or emergency reasons; and

5. If Ms. Gresko does not keep the payment schedule as outlined above, ALLTEL is authorized to terminate her telephone service in accordance with the Commission’s regulations.
Date:
  November 2, 2004



_________________________________








Ember S. Jandebeur







Administrative Law Judge
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