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history of the proceeding
The Complainant, Owen V. Michael, Jr., filed a formal complaint on July 2, 2004 claiming to be unable to pay Equitable Gas Company (“the Respondent”) an amount required of him by the Bureau of Consumer Services (“BCS”).

Equitable Gas Company filed an answer on August 2, 2004 which stated that the Complainant’s gas service had been terminated on July 8, 2004 for nonpayment.  Specifically, the Respondent stated that on November 8, 2003, the BCS had directed the Complainant to pay Equitable $1,000 by December 5, 2003 and then to pay his monthly budget amount plus $100 per month toward the arrears on his account (then $5,175.79).

The Commission scheduled a telephonic hearing on the matter to be held at 2:00 p.m. on October 26, 2004.  Since the Complainant had not listed a telephone number on his complaint, the Commission’s hearing notice dated September 16, 2004 directed Mr. Michael to provide the presiding officer with a telephone number where he could be reached at the scheduled time.

I issued a Prehearing Order dated September 21, 2004 which reminded the parties of the date and time of the scheduled hearing and which contained the following language in Paragraph 1:  

the complainant, owen v. Michael, jr., must provide the undersigned administrative law judge a telephone number where he can be contacted at the time and date stated above.  He can do so by calling 412-565-3550.  Failure to provide a proper telephone number will be considered a failure to appear for the hearing and will result in a dismissal of the complaint.

The Complainant did not provide me with any information concerning how I could contact him at the scheduled time.

At the time set for hearing, counsel for the Respondent, Daniel L. Frutchey, Esq. made a motion to dismiss the complaint for failure to prosecute, which I granted.  Counsel then briefly summarized the status of the Complainant’s account.  The record, which consists of a tape-recording of the hearing, closed at the conclusion of the hearing.

findings of fact

1. Equitable Gas Company finalized Mr. Michael’s account on July 8, 2004 with a final balance of $5,175.79  
2. The Commission’s hearing notice dated September 16, 2004 and a Prehearing Order dated September 21, 2004 notified Mr. Michael of the time of the hearing and how to supply the presiding officer with a telephone number where he could be reached.
3. Both the hearing notice and the Prehearing Order were sent by first class mail and were not returned by the U.S. Postal Service.
4. The Complainant failed to attend the scheduled hearing.

discussion

Mr. Michael initiated this proceeding and, as the party seeking affirmative relief from the Commission, has the burden of showing that he has a financial inability to pay his gas bills.  Section 332(a) of the Public Utility Code, 66 Pa. C.S.A. §332(a).  Mr. Michael cannot expect the process to go forward without his active and willing participation.  He was provided every opportunity to participate but chose not to.

When notices are sent by U.S. Postal Service in the ordinary course of business and are not returned to the sender as undeliverable, there is a legal presumption that the mailings were delivered.  Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997).  By failing to appear and present evidence in support of his complaint, Mr. Michael failed to meet his burden of proof and his complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (entered December 26, 1995).  Where a complainant is no longer a customer of the utility, a payment arrangement is not appropriate and the entire balance is immediately due and owing.  Jordan v. Duquesne Light Company, Docket No. C-00968567 (entered September 16, 1997).
 conclusions of law

1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. The Complainant bears the burden of proof.

3. By not appearing at the hearing and offering testimony, the Complainant failed to meet his burden of proof and his complaint should be dismissed with prejudice.

4. Because Mr. Michael is no longer a customer of Equitable Gas Company, a payment arrangement is not appropriate and the outstanding balance on his account is due and owing.
order

THEREFORE,
IT IS ORDERED:

1. That the complaint of Owen V. Michael, Jr. v. Equitable Gas Company at Docket No. C-20043282 is dismissed with prejudice for failure to prosecute.
2. That the final balance on Owen V. Michael, Jr.’s bill with Equitable Gas Company is due and owing.

Date:  October 28, 2004



___________________________








Fred R. Nene








Administrative Law Judge
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