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HISTORY OF THE PROCEEDING



On December 30, 2002, Kathleen Agnew (“Agnew” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following:  that her monthly bill tripled after the new meters were installed; that her family was not using more electricity; that they do not have new appliances; that she has her bills from 2000 to 2002 and the cost estimates from the two representatives; that although the Complainant faxed the cost estimates to the Bureau of Consumer Services, the investigator made the decision without the cost estimates because she denied receiving the fax.  The Complainant wants the Commission to review her bills and listen to her side. 



The Respondent, through its counsel, filed an answer on January 30, 2003.  In its Answer, the Respondent admitted that it replaced the Complainant’s electric meter.  It also admitted that the Complainant’s usage increased after the new meter was installed.  However, the Respondent denied that the new meter, which is an automated meter reader (AMR), was defective.  The Respondent averred that the representative who removed the meter on May 12, 2001, discovered that jumper cables were attached to one side of the meter.  The Respondent stated that when jumper cables are attached to one side of a meter, the entire usage is not registered or recorded on the meter.  The Respondent averred that high bill investigations were conducted on August 20, 2001, January 5, 2002 and June 10, 2002.  Each time, the meter reading was found to be accurate.  The Respondent indicated that customer service credits were given after the first two investigations.  The Respondent referred to the Bureau of Consumer Services’ decision, dated November 15, 2002, which found that the Respondent’s billing was accurate.



By hearing notice dated April 8, 2003, a hearing in this matter was scheduled for July 3, 2003 before Administrative Law Judge Marlane R. Chestnut.  This hearing was rescheduled to July 7, 2003.   The hearing was continued at the request of the Complainant.  The hearing was rescheduled for November 24, 2003.  The hearing was reassigned to Administrative Law Judge Charles Rainey, Jr. and scheduled for March 16, 2004.  The hearing was rescheduled for May 11, 2004 and reassigned to Administrative Law Judge Cynthia Williams Fordham.  



A hearing was held in this matter in the Philadelphia State Office Building on May 11, 2004, before Administrative Law Judge Cynthia Williams Fordham.  Robert Dellavella, Esquire, represented the Complainant, Kathleen Agnew.  The Complainant testified in support of the complaint and sponsored three exhibits:  Complainant’s Exhibit 1-Complainant’s chart of her bills from December 1999 through April 2004; Complainant’s Exhibit 2-letter from Neftali Feliciano, the Complainant’s electrician, dated April 1, 2004; and Complainant’s Exhibit 3-cost estimates of the Complainant’s usage prepared by the Respondent’s representatives.  Anthony D. Kanagy, Esquire, represented PECO Energy Company.  The Respondent presented two witnesses, Renee Tarpley, a regulatory assessor for the Respondent, and Roberto Alicea, a high bill investigator, who sponsored six exhibits – PECO Exhibit 1-the account statement from December 2000 through April 2004; PECO Exhibit 2-the cost estimate and oral utility report for Mr. Alicea’s August 20, 2001 investigation; PECO Exhibit 3- Mr. Alicea’s field report for his January 5, 2002 investigation; PECO Exhibit 4- Mr. Alicea’s field report for his June 10, 2002 limited investigation; PECO Exhibit 5- the investigator’s field report and cost estimate for the July 8, 2002 investigation; PECO Exhibit 6- Mr. Alicea’s field report and meter test report dated July 19, 2002; and PECO Exhibit 7-Bureau of Consumer services’ decision, dated November 15, 2002.


The record in this case consists of a 76 page transcript and ten exhibits.  The record closed June 3, 2004.

FINDINGS OF FACT



1.
The Complainant is Kathleen Agnew, 3402 Fitler Street, Philadelphia, Pa. 19114.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant purchased the Fitler Street property, a twin home in Northeast Philadelphia, in December 1992 (Tr. 6, 10).



4.
In 1992, the Complainant lived at the Fitler Street property with her son’s father, Steven Miller, and their 7 year old child.  In 1993, she had a second child (Tr. 6).  Currently, the Complainant and her two sons, who are 16 and 10 years old, live at the property (Tr. 17, 22).


5.
The Complainant has a residential electric account with the Respondent (Tr. 6, 7, 36, 58; C. Ex. 1; PECO Ex. 1).



6.
The Complainant’s bills between December 2000 and December 8, 2003 and the bills between February 9, 2004 and April 8, 2004 were based on actual meter readings (PECO Ex. 1).



7.
Between December 1999 and May 2001, the Complainant’s usage ranged between a low of 391 kilowatts in March 2000 and a high of 1,487 kilowatts in July 2000.  The daily average usage ranged from a low of 13.4 kilowatt hours in March 2000 to a high of 45 kilowatt hours in July and August 2000 (Tr. 8, 9; C. Ex. 1).  



8.
On May 12, 2001, the Respondent removed meter #6-1320920, a non AMR dial meter, with an index of 06497 from the Complainant’s property and installed meter #9G 3345777, a digital meter with automatic meter reader (AMR), with an index of 00000 (Tr. 7, 9, 17, 38, 63; C. Ex. 1; PECO Ex. 1, 7).


9.
The Complainant called the Respondent in June 2001 to complain about her high bills (Tr. 9; C. Ex. 1; PECO Ex. 1).



10.
When the Complainant called to dispute the bill on July 21, 2001, the Respondent attributed the increased usage to the air conditioning, hot temperatures and the fact that her old meter was not accurate (Tr. 9, 10; PECO Ex. 7).



11.
On August 9, 2001, the Complainant called the Respondent to complain about the new meter (PECO Ex. 2, 7).  



12.
On August 20, 2001, Roberto Alicea, a high bill investigator for the Respondent, conducted a high bill investigation at the Complainant’s property.  He verified the meter readings and prepared a cost estimate.  The meter reading was 07933 on August 20, 2001.  This showed that 1,231 kilowatts had been used since the August 8, 2001 meter reading (Tr. 34, 35; PECO Ex. 2, 7). 



13.
Mr. Alicea included the Complainant’s major appliances in his August 20, 2001 cost estimate.  He included the lighting, two (2) televisions, refrigerator, washer, furnace fan, and air conditioner/heat pump.  Without the air conditioner, the estimated monthly usage was 621 kilowatt hours and with the air conditioner the estimated monthly usage was 1,621 kilowatt hours (Tr. 12, 45, 49, 50; PECO Ex. 2). 



14.
In light of the difference in the usage after the meter was changed, Mr. Alicea gave the Complainant the benefit of the doubt and adjusted the bill.  He reduced the usage by 1,000 kilowatt hours.  The Complainant received a $125 customer service credit for 1,000 kilowatt hours.  This was calculated at 12.5 cents per kilowatt hour.  The credit was posted on August 31, 2001 (Tr. 38, 39; PECO Ex. 1, 3). 



15.
In addition, Mr. Alicea made an adjustment to compensate the Complainant $50 for missed income.  She stayed home from work for a PECO appointment and no one showed.  The $50 customer service credit for the missed appointment was posted on December 10, 2001 (Tr. 39; PECO Ex. 1, 3). 



16.
In January 2002, the Complainant complained about her high bills (Tr. 10).



17.
On January 5, 2002, Robert Alicea conducted another high bill field investigation.  He visited the Complainant’s property, verified the meter readings, dropped the load and secured an idle disc.  On January 5, 2002, the actual reading was 15066.  There were two children and two adults in the household.  Mr. Alicea did not find a problem with the digital meter, #9G 3345777 (Tr. 35, 36, 38, PECO Ex. 3; 7).  



18.
On January 5, 2002, Mr. Alicea removed meter #9G 3345777 with an index of 15067 from the Complainant’s property and installed meter #9G 3364946 with an index of 00000.  Both meters were digital with AMRs (Tr. 36; C. Ex. 1; PECO Ex. 1, 3, 7).


19.
Mr. Alicea visited the Complainants’ property four days later on January 9, 2002, checked the new meter and calculated the kilowatt usage during the four days.  Since the meter reading was 00159, 159 kilowatts were used in the four days.  He did not find any significant difference in the usage (Tr. 36, 37; PECO Ex. 3).  



20.
The Complainant has the following gas appliances: a dryer, heater, stove and hot water heater (Tr. 10, 11, 17; PECO Ex. 3). 



21.
Between June 2001 and December 2001, the Complainant’s usage ranged from a low of 1152 kilowatts in June 2001 and a high of 3151 kilowatts in September 2002.  The daily average usage ranged from a low of 38.4 in June 2001 to a high of 100.5 in August 2001 (C. Ex. 1; PECO Ex. 1).  



22.
On June 10, 2002, Mr. Alicea visited the Complainant’s property, verified that the meter readings were correct, calculated the kilowatt hours used since the last billed reading, verified the meter number, found that there were 3,600 watts on the meter and indicated that the air conditioning was on.  Mr. Alicea did not complete the investigation because the Complainant requested another investigator (Tr. 30, 39-41; PECO Ex. 4, 7).  



23.
On July 8, 2002, a company supervisor performed a high bill investigation at the Complainant’s residence.  The following was listed on the cost estimate: lighting, 2 televisions, refrigerator, microwave oven-full use, drip coffee maker, heat lamp, washer-10 hours, furnace fan, and air conditioner/heat pump-16 hours a day, desk type fan, dishwasher and swimming pool pump and filter system.  Without the air conditioner (winter usage), the estimated monthly usage was 738 kilowatt hours.  With the air conditioner the estimated monthly usage (summer usage) was 3,103 kilowatt hours.  The estimated daily usage for winter was 24.6 kilowatt hours and for the summer was 103.4 kilowatt hours.  The actual reading on July 8, 2002 was 09526 (Tr. 10, 11, 12, 17, 18, 42; C. Ex. 3; PECO Ex. 5, 7). 


24.
On July 19, 2002, Mr. Alicea tested the Complainant’s meter, #9G 3364946.  The meter tested as found 100.02 percent at full load, 99.8 percent at light load; as left at 100.2 percent at full load, 99.86 percent  at light load for an average at full load of 100.2 percent and an average at light load of 99.86 percent.  Since this was within two percent of 100 percent, the Complainant’s meter tested within the acceptable range. (Tr. 51-53; PECO Ex. 6, 7)



25.
When Mr. Alicea tested the meter on July 19, 2002, no one was home.  He was able to test the meter because it is outside.  He noted that the air conditioner was on, that 851 kilowatt hours were used between July 10, 2002 and July 19, 2002 and that 3,600 watts were on the meter.  The meter tested accurate and there was no tampering (Tr. 43-53, 55; PECO Ex. 6).



26.
The Complainant’s electrician, Neftali Feliciano, upgraded her electric service to 200 amps.  On February 7, 2004, the Respondent removed meter #9 G3364946 with an index of 46861 from the Complainant’s property and installed meter #9G 4331335 with an index of 00000 because of the upgrade (Tr. 14, 15, 21; C. Ex. 2; PECO Ex. 1, 3).



27.
In March 2004, the addition on the back of the Complainant’s house was completed (Tr. 21).  



28.
The Complainant works at Albert’s Café as a bartender on a part-time basis.  Her weekly income fluctuates between $300 and $400.  Therefore, her monthly income is between $1,200 and $1,600 a month (Tr. 21).  



29.
The Complainant’s monthly expenses include:

Mortgage


$1,098

Electric 


   $200

Gas




   $133-$200

Water



     $30-40
Total




$1,461.67-$1,538
(Tr. 25)



30.
The Complainant’s other expenses include tuition for her sons to go to Catholic school, a cable bill and car payments (Tr. 25).



31.
The Bureau of Consumer Services decision, dated November 15, 2002, found that the bills were correct as rendered.  The Complainant was instructed to pay her current bill plus $15 a month on the unpaid balance beginning in December 2002 (Tr. 16, 62; PECO Ex. 7)



32.
The Complainant made the following payments since December 2002:

$200 on 12/05/02 and 2/3/03; $100 on 3/04/03; $60 on 03/27/03; $100 on 05/06/03; $200 on 07/02/03, 08/05/03, 09/10/03, 10/15/03 and 11/18/03; $300 on 1/13/04; and $200 on 02/19/04, 03/16/04 and 04/20/04 for a total of $2,560 (PECO Ex. 1).



33.
The Complainant received LIHEAP grants in the amount of $132 in March 2003 and $250 in February 2004 (Tr. 70; PECO Ex. 1)



34.
The Complainant is a CAP Rate customer and who receives a 25% discount on the first 500 kilowatt hours of electric usage (Tr. 36, 69, 70; PECO Ex. 1, 3).  



35.
At the time of the hearing, the Complainant’s balance was $3,022.03 (PECO Ex. 1).  

DISCUSSION



Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence. 2 Pa. C.S. §704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



The Complainant testified that she purchased the Fitler Street property in December 1992 (Tr. 6, 10).  In 1992, she, her 7 year old son and her son’s father lived in the house.  In 1993, she had another son.  Currently, she and her two sons live in the property (Tr. 5, 6).  The Complainant could not explain the increase because her appliances did not change and the number of people in her house did not increase (C. Ex. 1; PECO Ex. 5).  Consequently, she concluded that there was a problem with the meter since the increase occurred after her dial meter was changed to a digital meter (Tr. 6; C. Ex. 1).  



The Complainant testified that she has a twin home in Northeast Philadelphia (Tr. 10).  She prepared a chart to show the increase in consumption after the new digital meters were installed (C. Ex. 1).  It should be noted that the Complainant’s bills between December 2000 and December 8, 2003 and the bills between February 9, 2004 and April 8, 2004 were based on actual meter readings (PECO Ex. 1).



A review of the Complainant’s chart shows that between December 1999 and May 2001, the Complainant’s usage ranged between a low of 391 kilowatts in March 2000 and a high of 1487 kilowatts in July 2000.  The daily average usage ranged from a low of 13.4 in March 2000 to a high of 45 in July and August 2000 (C. Ex. 1).  



On May 12, 2001, the Respondent removed meter #6-1320920 with an index of 06497 from the Complainant’s property and installed meter #9G 3345777 with an index of 00000.  The Respondent removed a dial meter and installed a digital meter with automatic meter reader [AMR] (Tr. 7, 9, 17, 38, 63; C. Ex. 1; PECO Ex. 1, 7).


During the hearing, Renee Tarpley, a regulatory assessor for the Respondent, read the following from the Bureau of Consumer Services decision:


Bullet number one under the investigation by the staff of the Bureau of Consumer Services revealed that on May 12th, 2001, the Company removed meter number 6-1320920, the reading was 06497 and installed meter number 9G-33457777 the reading was set at zeros.  That on May 12th, 2001, the Company representative found one side of load used jumper cable.  Company representative removed jumpers and made safe.  Bullet number three indicates that when a jumper cable is on one side of the load, the entire usage load would not be recorded on the meter.



(Tr. 63-65, 67; PECO Ex. 7).


Ms. Tarpley testified that this information was in the Respondent’s records (Tr. 65).  However, the Complainant testified that she was not told about a jump meter and she does not know what it is (Tr. 10).



The Complainant called the Respondent in June 2001 to complain about her high bills (Tr. 9; C. Ex. 1; PECO Ex. 1).  The Complainant said that the investigator checked the meter and said it was fine (Tr. 9). 



On July 21, 2001 the Complainant called to dispute the bill (Tr. 9, 10; PECO Ex. 7).  She was told that the air conditioning and hot temperature caused the increased usage and that the old meter was not accurate (Tr. 9, 10).



The record shows that Robert Alicea, a high bill investigator for the Respondent, conducted a high bill investigation on August 20, 2001 and January 5, 2002.  Mr. Alicea changed the meter on January 5, 2002 and returned on January 9, 2002 to check the usage on the meter.  Mr. Alicea went back to the Complainant’s property on June 10, 2002 and verified the meter readings and meter number.  He did not conduct a full investigation because the Complainant requested another investigator.  A supervisor performed the high bill investigation on July 8, 2002.  Mr. Alicea tested the Complainant’s meter on July 19, 2002.  In each investigation the Respondent’s representative found consistent usage.



On August 20, 2001 Mr. Alicea conducted a high bill investigation at the Complainant’s property (Tr. 34, 35; PECO Ex. 2, 7).  He checked the reading which was 07933 and prepared a cost estimate (Tr. 34; PECO Ex. 2, 7). 



Mr. Alicea said that he only included the major appliances in his August 20, 2001 cost estimate.  Therefore, the following was included: lighting, 2 televisions, refrigerator, washer, furnace fan, and air conditioner/heat pump.  Without the air conditioner (winter) the estimated usage was 621 and with the air conditioner (summer) the estimated usage was 1,621 (Tr. 12; PECO Ex. 2). 



The Complainant testified that she could not understand why Mr. Alicea’s cost estimate differed from the other investigator’s cost estimate and both cost estimates were less than her actual usage (Tr. 12, 13). 



Mr. Alicea said that in the cost estimate he prepared on August 2001, he included the major appliances (Tr. 45, 49, 50; PECO Ex. 2).  The other investigator included minor appliances in the cost estimate prepared in July 2002 (Tr. 49, 50; PECO Ex. 5).  Mr. Alicea further explained that cost estimates are based on averages from manufacturers, the size of the appliance, the brand, hours used, age and condition of the appliance and the information provided by the customer (Tr. 46, 47).  When he did his cost estimate, he used general figures (Tr. 48, 49: PECO Ex. 2).  When he was unable to reconcile the actual usage and the cost estimate, Mr. Alicea suggested that the Complainant contact an electrician (Tr. 51, 54).



Mr. Alicea gave the Complainant a $125 customer service credit for 1,000 kilowatt hours.  It was 12.5 cents per kilowatt hour. This credit was posted on August 31, 2001 (Tr. 38, 39; PECO Ex. 1, 3).  He said that he gave her the benefit of the doubt and adjusted the bill (Tr. 38, 39; PECO Ex. 3).  In addition, she was compensated $50 for missed income because she stayed home from work for the PECO appointment and no one showed (Tr. 39; PECO Ex. 1).



The $50 customer service credit for the missed income was posted on December 10, 2001 (Tr. 39; PECO Ex. 1, 3). 



Between June 2001 and December 2001, the Complainant’s usage ranged between a low of 1176 kilowatts in November 2001 and a high of 3151 kilowatts in September 2002.  The daily average usage ranged from a low of 38.4 in June 2001 to a high of 100.5 in August 2001 (C. Ex. 1; PECO Ex. 1).  



On January 5, 2002, Robert Alicea conducted another high bill field investigation at the Complainant’s property (Tr. 36; PECO Ex. 3).  He did not find a problem with the new digital meter (Tr. 38).  On January 5, 2002, the actual reading was 04070 (PECO Ex. 7).  There were 2 children and 2 adults in the household.  On January 5, 2002, Mr. Alicea removed meter #9G 3345777 with an index of 15067 from the Complainant’s property and installed meter #9G 3364946 with an index of 00000.  Both were digital AMRs (Tr. 36; C. Ex. 1; PECO Ex. 1, 3, 7).


Mr. Alicea visited the property four days later on January 9, 2002 and checked the new meter and calculated the kilowatt usage during the four days (Tr. 36; PECO Ex. 3).  He determined that 159 kilowatts were used in the 4 days.  He did not find any significant difference in the usage (Tr. 36, 37; PECO Ex. 3). 



On June 10, 2002, Mr. Alicea visited the Complainant’s property, verified the meter readings, verified the meter number, the watts on the meter (3,600) and indicated that the air conditioning was on.  (Tr. 39-41; PECO Ex. 4).


On July 8, 2002, a company supervisor performed a high bill investigation at the Complainant’s residence (PECO Ex. 5, 7).  On the cost estimate the following was listed -lighting, 2 televisions, refrigerator, microwave oven-full use, drip coffee maker, heat lamp, washer-10 hours, furnace fan, and air conditioner/heat pump-16 hours a day, desk type fan, dishwasher and swimming pool.  Without the air conditioner, winter usage, the estimated usage was 738. With the air conditioner the estimated usage was 3,103 (Tr. 12, 42; PECO Ex. 5).  The estimated daily usage for winter was 24.6 kilowatt hours and for the summer was 103.4 kilowatt hours (Tr. 42; PECO Ex. 5).  The actual reading on July 8, 2002 was 09526 (Tr. 42; PECO Ex. 5)



The Complainant disputes that she runs the swimming pool pump and filter each day for twenty-four hours (Tr. 12; PECO Ex. 5).



On July 19, 2002, Mr. Alicea tested meter #9G 3364946 between 1:17 p.m. and 1:22 p.m.  When Mr. Alicea tested the accuracy of the Complainant’s meter measuring 500 watts (light load), it was 99.84 percent accurate.  When he tested the accuracy of the Complainant’s meter measuring 5,000 watts (full load), it was 100.02 percent accurate.  This is the “as found” measurement.  Since he did not make any adjustments to the full load, it was left at 100.02 percent.  He adjusted the light load measurement and left it at 99.86 percent (Tr. 43-53; PECO Ex. 6, 7).  Since this was within two percent of 100 percent, the Complainant’s meter tested within the acceptable range (Tr. 53; PECO Ex. 6).  He noted that the test was conducted when no one was home (Tr. 43).  The meter showed 3,600 watts because the air conditioner was on (Tr. 43; PECO Ex. 6).
§57.20. Watthour meter testing.

 (a)  No watthour meter which has an incorrect register constant, test constant, gear ratio or dial train, or which ‘‘creeps,’’ that is, registers upon no load, may be placed in service or allowed to remain in service without adjustment and correction. A meter in service creeps if, with the load wires disconnected, the moving element makes one complete rotation in 5 minutes or less. 

 (b)  For the purpose of this section, the term ‘‘light load’’ means not less than 10%, nor more than 15%, of the rated test current of the meter. The term ‘‘heavy load’’ means not less than 75%, nor more than 100%, of the rated test current of the meter. 

 (c)  No watthour meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment. If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service. 

§57.24. Adjustment of bills for average meter error.

 (a)  Average meter error. In meter tests made by the public utility or by the Commission at the request of a customer, the correctness of adjustment of the meter and its performance in service shall be judged by its average error, determined as follows: 

   (1)  If the meter is used to measure a load which is substantially constant, the meter shall be tested at that load. The error of the meter at the constant load shall be accepted as the average meter error. 

   (2)  If the meter is used to measure a variable load, the average error shall be obtained by taking 1/5 of the algebraic sum of both of the following: 

     (i)   One part of the error at light load. 

     (ii)   Four parts of the error at heavy load. 

   (3)  If, in the opinion of the Commission, another load is more representative of the average operating load, the error of the meter at the average operating load will be accepted as the average meter error. 

 (b)  Fast meters. If, upon testing, a meter is found to have an average meter error of more than 2% fast, the public utility shall refund to the customer the overcharge, based upon the corrected meter reading for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months. If the period of registration error is definitely fixed, the overcharge shall be computed for the period. If the meter has not been tested in accordance with §57.20 (relating to watthour meter testing), the period for which it has been in service beyond the regular test period shall be added to the 12 months in computing the refund. 

 (c)  Slow meters. If, upon testing, a meter is found to have an average meter error of more than 2% slow, the public utility may render a bill for the service furnished, but not covered by bills previously rendered, for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 3 months. If the period of registration error is definitely fixed, the charge may be computed for the period. 



On February 7, 2004, the Respondent removed meter #9 G3364946 with an index of 46861 from the Complainant’s property and installed meter #9G 4331335 with an index of 00000 (Tr. 36, 37; PECO Ex. 1, 3)



The Complainant testified that in March 2004, the addition on the back of the house was completed.  PECO removed the digital AMR meter and installed another meter due to the 200 amp upgrade (Tr. 21).  The Complainant’s electrician, Neftali Feliciano, upgraded her electric service to 200 amps (Tr. 14, 15; C. Ex. 2).



It is undisputed that the Complainant’s usage and bills increased after May 2001.  However, we have three years of usage after May 2001 to compare.  The first digital meter was in the property from May 2001 to January 2002.  The second digital meter was in the property from January 2002 to February 2004.  The third digital meter was installed in February 2004.  When we look at the usage, using the Complainant’s chart or the account statement, the Complainant’s usage was consistent between May 2001 and February 2004 (C. Ex. 1; PECO Ex. 1).  There were some variations based on the temperature.  However, the Respondent’s investigators verified the meter readings several times, prepared cost estimates, dropped the load and tested the second meter (C. Ex. 3; PECO Ex. 1-7).  In addition, the Complainant was given adjustments during the August 20, 2001 investigation.  



The Complainant has failed to sustain her burden of proof.  Based on the evidence in the record, the first meter was not registering the Complainant’s total usage.  Therefore, the bills were correct as rendered and the Complainant is responsible for paying the outstanding balance. 



In the Bureau of Consumer Services decision, dated November 15, 2002, it was determined that the bills were correct as rendered.  The Complainant was instructed to pay her current bill plus $15 a month on the unpaid balance beginning in December 2002 (Tr. 16, 62; PECO Ex. 7).  The Complainant testified that she cannot afford to pay the BCS decision.



The Complainant works at Albert’s Café as a bartender on a part time basis.  Her weekly income fluctuates between $300 and $400 (Tr. 21).  Her monthly income is between $1,200 and $1,600 a month.  The Complainant’s monthly expenses include:

Mortgage


$1,098

Electric 


   $200

Gas



   $133-$200

Water



     $30-40

Total



$1,461.67-$1,538

(Tr. 25)



The Complainant also pays tuition for her sons to go to Catholic school, a cable bill and car payments (Tr. 25).  It should be noted that the Complainant’s food and telephone expenses are not included in the calculation. 



Based on the evidence in the record, the Complainant has demonstrated an inability to pay.  However, she does not satisfy the criteria enumerated in the Commission decisions requiring the utility to accept payments for less than current bills.  In Agentis v. UGI Utilities, Inc., Docket No. C-00935074 (Order entered October 20, 1994), the Commission stated that it may order a utility to accept payments of less than current bills from low income customers who have a temporary inability to pay or have medical problems or from non-low income households with large medical expenses.  In Baum v. Duquesne Light Co., 57 Pa. PUC 156 (1983), the Commission held that it could allow a customer to temporarily pay less than her current bill if the customer had a good payment history, but, due to extenuating circumstances, would be unable to pay her bill and that a positive change in the customer’s financial circumstances would occur on a certain date or within the foreseeable future.  The Complainant testified about her current income.  Consequently, the record in this case does not contain evidence that the Complainant’s inability to pay is temporary or that there will be a positive change in her financial circumstances in the foreseeable future.  It should be noted that the Complainant is receiving a discount because she is in the Respondent’s CAP Rate Program.  Accordingly, the Complainant’s request to pay less than the current bill is denied in accordance with Commission precedent.



The Complainant’s current bills between December 2002 and April 2004 amounted to $3,678.25.  The Complainant made the following payments since December 2002: $200 on 12/05/02 and 2/3/03; $100 on 3/04/03; $60 on 03/27/03; $100 on 05/06/03; $200 on 07/02/03, 08/05/03, 09/10/03, 10/15/03 and 11/18/03; $300 on 1/13/04; and $200 on 02/19/04, 03/16/04 and 04/20/04 for a total of $2,560 (PECO Ex. 1).  The Complainant received a $132 LIHEAP grant on February 25, 2003 and a $250 LIHEAP grant on January 26, 2004 (Tr. 70; PECO Ex. 1).  In addition, there was a $275 CAP Rate charge off on January 24, 2003 (PECO Ex. 3).  The LIHEAP grants can be added to her payments to reduce the amount owed.  It has been held that retroactive application of received energy grants can be used in reducing a lump sum payment owed to a utility.  See Murray v. Duquesne Light Company, Docket No. C-00968301 (Order entered 3/30/98).  However, the $275 charge off cannot be used to reduce the amount owed.  The Commission has held that a CAP charge off credit is not cash and is not applicable to current arrearage (i.e. cannot be applied to mitigate catch up payment).  Allen v. PECO Energy Company, Docket No. C-20039204 (Order entered 12/4/03).  



Pursuant to Claypool v. T.W. Phillips Gas & Oil Co., Z-00248730 (Order entered December 22, 1995), as modified by Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994 (Order entered May 21, 2003), the Complainant is required to pay the consumption portion of the missed payments from the BCS decision.  Therefore, within 15 days of the final Order in this proceeding, the Respondent shall issue a bill including the consumption portion of any missed payments.  Within 30 days of issuance of the bill, the Complainant shall pay the Claypool catch up payment. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. §332(a).



3.
Where an arrearage exists on a jurisdictional public utility account, the Commission has the power to prescribe an equitable payment arrangement, along with prescribing any other legally appropriate remedy.



4.
A meter satisfies the accuracy requirements if it tests within the range of 98% (2% slow) and 102% (2% fast) at light load or heavy load. 52 Pa. Code §57.20.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Kathleen Agnew against the PECO Energy Company at Docket F-01182370 is dismissed.



2.
That within 15 days of the entry date of the Final Commission Order, the Respondent shall issue a bill to the Complainant, in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services decision, issued on November 15, 2002.  This bill shall be calculated in accordance with the Commission’s Order in Charles Stammel v. PG Energy, a Division of Southern Union Company, Docket Number C-20027994, Opinion and Order adopted May 1, 2003, entered May 21, 2003.



3.
That within thirty (30) days of the bill, the Complainant shall make a Claypool catch up payment to comply with the Bureau of Consumer Services Informal Complaint decision, issued on November 15, 2002.



4.
That beginning with the next billing period subsequent to the Commission’s final Order in this proceeding, the Complainant shall pay to the Respondent her budget bill plus fifteen dollars ($15) each month and continue making such monthly payments until the arrearage is liquidated.



5.
That the Respondent shall not assess any late charges or finance charges on the current arrearage as long as the Complainant complies with the terms of this Order.



6.
That the Respondent is authorized to terminate the Complainant’s service, after providing the proper notice, if the Complainant fails to comply with the payment arrangement set forth in the previous ordering paragraphs.


7.
That the record in this case is marked closed.

Date:
October 21, 2004



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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