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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions filed by PECO Energy Company (PECO) on August 23, 2004 to the Initial Decision (I.D.) issued on August 3, 2004, by Special Agent Amanda Rumsey.  A telephonic hearing was held on April 5, 2004.  PECO was represented at the hearing by counsel and the Complainant appeared pro se.  David Bookstaber (Complainant) did not file Reply Exceptions.
History of Proceeding
In his Formal Complaint, the Complainant disputed PECO’s policy regarding requests for security deposits and disputed an estimated bill issued approximately nine days after his account was initiated.  However, at the hearing, he clarified that his primary complaint was with the level of service received from PECO’s customer call center.  Specifically, he averred that he never received a satisfactory explanation for: (1) why a security deposit was requested; and (2) instructions for having the deposit waived.  The Complainant also disputed PECO’s policy regarding estimated bills and wanted the Commission to enact rules to prohibit this practice.
PECO’s Exceptions address the Special Agent’s findings regarding: (1) that PECO’s service was unreasonable, relating to the security deposit requirement; and (2) PECO’s use of Equifax to determine a customer’s creditworthiness.  PECO requested an additional hearing on this issue if the Commission affirms the Special Agent’s decision.

Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  In alleging a claim of unreasonable service, it is clear that the Complainant is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that the Complainant has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
The term “substantial evidence” has been defined by the courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion and more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA. Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Welfare, White Haven Center, 480 A.2d 382 (1984).
We will address each specific part of the instant Complaint ad seriatim.

Estimated Bill

The Complainant challenged PECO’s policy of issuing estimated bills.  His complaint was that the estimated bill, issued for the first month of service (a nine-day period) was based upon the prior homeowner’s usage.  The testimony presented at the hearing revealed that PECO cancelled the initial estimated bill of $44.54 and issued a new bill for $2.85 based upon a manual estimate calculated by a call center representative.  (See PECO Ex. 1).  The Complainant received a credit for the first estimated bill and his subsequent monthly billings are all the result of remote actual readings.  He is not disputing the bills issued but merely the principle of PECO’s policy of estimating usage for new customers (Tr. at 22, 26-30)
.  The Complainant’s allegation that the initial estimated bill was incorrect is rendered moot by the credit to his account and thus will be dismissed.  Additionally, the Complainant’s requested relief on behalf of all PECO customers, is dismissed for lack of standing.

Regarding PECO’s policy for estimating usage for new customers, PECO’s Tariff 
 at Section 14.8 entitled Estimated Usage states:
14.8 Estimated Usage.  For customers for whom the Company provides meter reading or Advanced Meter Reading Services, the Company shall estimate the amount of service supplied to premises where access to the meter is not available or if such estimate is necessary.  Meter readings will be secured from time to time and billing will be reversed when they disclose that the estimate failed to approximate the actual usage.
The Complainant purchased the home in August but did not begin occupancy until December. (Tr. at 21).  We believe this made it necessary for PECO to issue an estimated initial billing pursuant to its Tariff as described above.
  While the amount of the initial estimated billing was clearly overstated, $44.54 versus $2.85, the method used by PECO was not in conflict with its Commission-approved Tariff and, if a credit had not been issued to the Complainant, the process described at Section 14.8 of PECO’s Tariff would have produced a billing based upon actual usage at the next billing cycle subsuming the initial estimate and bringing the account charges into balance.
We agree with the decision of the Special Agent in that, since the initial bill has been corrected, that portion of the Complaint shall be dismissed as moot.  We also concur with the Special Agent that the Complainant’s request for relief on behalf of all PECO customers is dismissed for lack of standing.  Additionally, we find that, based upon the discussion above, the Complaint, as it relates to PECO’s methodology for calculating estimated billings, is consistent with its Tariff and the Complainant’s billing has been corrected, therefore the issue dismissed as moot. 
PECO’s Security Deposit Policy

Clarity of Information Provided by PECO’s Call Center
The Complainant questioned PECO’s request for a security deposit but was unable to ascertain, from PECO call center employees, the reason a deposit was requested or the requirements for waiving the security deposit.  The Complainant further alleged that the only document PECO would accept to waive the security deposit was a settlement sheet related to the purchase of property at the service address, which contained, in the Complainant’s opinion, sensitive and confidential information.  Immediately prior to the hearing, the Complainant was informed for the first time, that PECO required only proof of the property address and his signature and that he had the option to “black out” the other information.   At the hearing, he asked why this was not explained to him sooner and stated that he still does not understand why a security deposit was requested in the first place.  In this manner, the Complainant challenges the reasonableness and adequacy of PECO’s service.  (I.D. at 6-7).  
The Special Agent found that PECO’s failure to provide the Complainant with a sufficient explanation of its policies and procedures, despite numerous requests, constituted unreasonable service and recommended a $250 fine pursuant to 66 Pa. C.S. §§ 1501 and 3301.  (I.D. at 9).

Although PECO stated in its Exceptions that it did not agree with the Special Agent’s finding on this issue, it is not excepting to the Special Agent’s finding, noting that the security deposit requirement was waived after proper verification of property ownership was received.
We agree with the Special Agent in that PECO’s failure to provide Complainant with a sufficient explanation of its policies and procedures, despite numerous requests, constitutes unreasonable service.
The Commission has the exclusive jurisdiction to determine the reasonableness and sufficiency of a public utility’s service and facilities.  Elkin v. Bell of PA, 491 Pa. 123, 420 A.2d 371 (1980).  The Code defines “service” as follows:

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities.  

66 Pa. C.S. § 102 (Emphasis added).  Utility service is not limited to the distribution of electrical energy and includes “any and all acts” related to that function.  West Penn Power Company v. PA P.U.C., 578 A.2d 75, 76 (Pa. Commonwealth Court, 1990).  Clearly, a utility’s provision of information to customers regarding its policies and procedures falls within this definition of “service”.  

The Commission may impose a maximum civil penalty of $1,000 per day, for every violation of the Code, its Regulations or Orders.  66 Pa. C.S. § 3301.  By its failure to provide Complainant with an adequate explanation of its policies and procedures regarding security deposits, PECO has failed to provide reasonable service.  66 Pa. C.S. § 1501.  Given the nature of the violation, a civil penalty of $250 is appropriate. Also, we shall direct PECO to cease and desist from further violations of the Code, Commission Regulations and Orders and to take all necessary action to ensure that its agents are acting in compliance with the same.
Determination of Creditworthiness

Use of Equifax

In her Initial Decision, the Special Agent stated that although this system of credit evaluation is efficient, it falls short in that PECO is not provided with the information needed to resolve customer questions regarding creditworthiness and a request for deposit.  In the Complainant’s case, he was mailed a letter notifying him that he was identified as a credit risk and that a security deposit would be required.  Neither the letter nor any of the Complainant’s calls to PECO resulted in an answer regarding the specific circumstances that identified him as a credit risk. The Special Agent’s decision encourages PECO to examine its current credit evaluation procedures and to make such alterations as necessary to provide customers with an adequate explanation of their denial of credit.  (I.D. at 8).
Previously, the Commission decided that credit scoring is not conclusive as to whether a residential customer is required to pay a security deposit. 
   Pursuant to the Commission’s Regulations, a residential customer has three opportunities under 52 Pa. Code § 56.32 to avoid paying a security deposit.  In our prior order, we granted a limited waiver of 52 Pa. Code § 56.32(2) based upon our understanding that the utilities would continue to comply with other relevant Commission Regulations.  First, the utilities must issue credit denials in writing.  Pursuant to 52 Pa. Code § 56.36(1), if an applicant fails credit scoring and owes a security deposit under 52 Pa. Code § 56.32, the utility must inform the applicant, in writing, of the specific reasons for the credit denial.  Second, an applicant must be able to challenge a failed credit score and/or request for a security deposit directly with the utility.  Pursuant to 52 Pa. Code §§ 56.151 and 56.152, an applicant who receives a credit denial letter and/or security deposit request under 52 Pa. Code § 56.36(1) has a right to dispute the denial and/or security deposit request directly with the utility.

It is clear from the record that the Complainant did receive written notice that he was considered a poor credit risk but that notice was insufficient as to content.  Also, the Complainant was not instructed that he has the right under our Regulations to challenge and dispute a failed credit score and/or a request for a security deposit directly with Equifax or with PECO respectively. Based upon our discussion above and our Regulations, PECO is directed to embellish its call center procedures to include clear language regarding the rights of complainants pursuant to our Regulations at 52 Pa. Code §§ 56.32, 56.36 and 56.151. PECO shall also include in its written notice of credit denial, information the customer may use to contact Equifax or PECO directly, regarding the notice of credit denial or request for security deposit as well as the specific data that the customer may submit to be relieved of the security deposit requirement.  We believe the PECO’s use of Equifax is a responsible first step in identifying potential payment-troubled customers but should not be used as a sole determinant.  Therefore, we encourage PECO to continue to employ the expertise of Equifax in this regard.
Determination of Credit Status

Written Procedures

Jurisdictional utilities are required to comply with 52 Pa. Code § 56.36, and establish written procedures for determining the credit status of an applicant and to make these written procedures available, upon request, for inspection by members of the public and the Commission.  We agree with the Special Agent that PECO’s current policy is in clear contravention of Commission Regulations and that PECO should be directed to reduce its credit evaluation procedures to writing and make these procedures available for public inspection, upon request, as required by the regulations.  Further, we agree with the Special Agent that PECO be directed to certify its compliance with 52 Pa. Code § 56.36 to the Secretary of the Commission and the Bureau of Consumer Services within 30 days of entry of the final Commission Order in this matter.  Additionally, by its failure to maintain written copies of its procedures and its failure to make them available to the public and the Commission, we find that PECO is in violation of this Regulation.  Given the nature of this violation, a civil penalty of $250 is appropriate.
Conclusion


We have reviewed the record as developed in this proceeding, including the Special Agent’s Initial Decision, as well as the Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that PECO, pursuant to its Tariff, properly issued an estimated billing, however, by not notifying the Complainant of his rights under our Regulations regarding security deposits and by not having a written copy of its creditworthiness procedures available for inspection, failed to provide reasonable customer service.  THEREFORE,


IT IS ORDERED:

1.
That the Complaint filed by David Bookstaber against PECO Energy Company at Docket No. C-20031314 is hereby sustained, in part, and dismissed, in part, consistent with this Order.  

2.
That the estimated bill allegation of the Complaint is hereby dismissed as moot. 

3.
That the allegation of the Complaint disputing payment of a security deposit is hereby dismissed as moot.

4.
That the unreasonable service allegations of the Complaint are hereby sustained.  

5.
That within thirty (30) days of entry of the Final Commission Order, PECO shall submit its revised written procedures defining the determination of applicant credit status to the Commission’s Bureau of Consumer Services for its review and approval.  Upon receiving approval from the Bureau of Consumer Services, PECO shall certify to the Secretary of the Commission its compliance with our Regulations at 52 Pa. Code §§ 56.36(1), and 56.151 and 56.152.
6.
That PECO shall provide adequate training to its call center employees regarding compliance with 52 Pa. Code § 56.32 relating to Credit Standards and shall certify same to the Commission’s Secretary and the Bureau of Consumer Services, within 30 days of entry of the Final Commission Order in this matter.

7.
That, for violating 66 Pa. C.S. § 1501 and 52 Pa. Code § 56.36 relating to written procedures, and 52 Pa. Code § 56.32 relating to Credit Standards, PECO Energy Company shall pay a civil penalty of Five Hundred Dollars ($500), Two Hundred Fifty Dollars ($250) for each violation, by certified check or money order within twenty (20) days of entry of the Commission’s Final Order to:



Pennsylvania Public Utility Commission



P.O. Box 3265



Harrisburg, PA 17105-3265

8.
That PECO Energy Company shall cease and desist from further violations of the Public Utility Code, Commission Regulations and Orders.



9.
That this Complaint proceeding is terminated and that the record thereof is marked “closed.”








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 18, 2004

ORDER ENTERED:  November 23, 2004
� 	Throughout this decision, references to the Transcript are abbreviated Tr.


� 	Supplement No. 14 to Tariff Electric Pa. P.U.C. No. 3, Third Revised Page No. 21, Superseding Second Revised Page No. 21.  Effective October 1, 1999.


	� 	Commission Order Entered February 8, 2001; Docket Nos. P-00001807 and P-00001808; Petition of Columbia Gas of Pennsylvania, Inc. and PPL Electric Utilities Corporation for Limited Waiver of 52 Pa. Code §56.32(2) (Relating to Residential Applicant Security Deposits) at 9.





	�	Pursuant to 52 Pa. Code § 56.2, a dispute is a grievance of an applicant, ratepayer or occupant about a utility’s application of a provision covered by this chapter, including subjects such as credit determinations, deposit requirements, the accuracy of meter readings or bill amounts or the proper party to be charged. 
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