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history of the proceeding

This decision dismisses the complaint of a commercial gas utility customer because the customer, at hearing, failed to adduce evidence sufficient to show that the Respondent had violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

On February 24, 2003, William L. and Kathleen A. Whiting (collectively and individually, Whiting or Complainant) filed the complaint with the Pennsylvania Public Utility Commission (Commission) against Columbia Gas of Pennsylvania, Inc. (Columbia or Respondent). At the time the complaint was filed, Whiting owned and operated two laundromat and dry cleaning facilities (laundromat(s)). The complaint claims that Whiting was persuaded to have NISource as the gas supplier for the laundromats, based on a representation that NISource’s rates were “very competitive.” In December 2002, Whiting got a gas bill from Columbia that was double the usual amount. Whiting claims not to recall having received a letter from Columbia that resulted in Whiting becoming ineligible for “high usage rates.”
On March 17, 2003, Columbia filed its answer to the complaint.

For the scheduled hearing, on February 18, 2004, William L. and Kathleen A. Whiting appeared in their own behalf and offered testimony in support of the complaint. Theodore J. Gallagher, Esquire, appeared on behalf of Columbia. Following the completion of Whiting’s testimony, Columbia’s counsel moved to dismiss the complaint for Complainant’s failure to make a prima facie case by showing that Columbia had violated a statute that the Commission has jurisdiction to administer or had violated a regulation or order of the Commission. The motion was then taken under advisement, and it is now granted.
In support of Columbia’s position, counsel offered the testimony of Melissa Bell, Gas Transportation Analyst 2, who sponsored seven exhibits. 
The record of the proceeding includes the Prehearing Order; Columbia’s seven exhibits; and the 47-page transcript of the hearing notes (NT). The record closed March 18, 2004. No Brief was filed.

findings of fact

1. Complainant resides at 11879 Lake Drive, Conneaut Lake, Pa.; William L. and Kathleen A. Whiting, Complainant, jointly own and operate the Whiting Dry Cleaning and Laundry facility located at 145 Portersville Road, Ellwood City, Pa. (Portersville Road facility), where Columbia, at various times, furnished natural gas utility service; since the complaint was filed, a second facility was sold; that facility is located at 1610 Wilmington Road, New Castle, Pa.  (Wilmington Road facility). (NT, at 5–6, 9.)

2. At various times, Whiting participated in Columbia’s gas transportation service (GTS) program under which Whiting was permitted to negotiate gas supply rates with suppliers, as an alternative to supply service from Columbia; under GTS, Whiting was not eligible to negotiate a supply rate with Columbia. (NT, at 41–42.)
3. In December 2001, Columbia, as Whiting’s gas supplier, issued Whiting a bill—characterized by Whiting as “high”—for about $1800 for one facility and $1400, or so, for the other facility. (NT, at 7–8.)

4. Whiting contends that because the clothes dryers in the laundromats used a lot of gas, Columbia, at one time, applied a discounted rate to the accounts. (NT, at 8.)
5. Whiting had numerous telephone conversations with Columbia within a month after receiving the December 2001 bills. (NT, at 9.)
6. Columbia Exh. No. 1 is a letter, dated April 6, 2000, from Columbia to Whiting, advising Whiting that since Duke Energy, Inc., was no longer willing to supply Whiting with gas, Whiting should find a marketer-supplier and notify Columbia by April 17, 2000, or, alternatively, Columbia would become Whiting’s supplier, under tariff service, and would be taken out of GTS; Whiting acknowledges receiving the letter. (NT, at 13, 18.)

7. Following Columbia’s letter to Whiting dated April 6, 2000, Columbia received notification that Equitable Energy, effective May 1, 2000, would be supplying Whiting’s facility at 145 Portersville Road (formerly 227 Portersville Road), Ellwood City, Pa., with natural gas. (NT, at 20; Columbia Exh. No. 1.)
8. Columbia received notification that Equitable Energy, effective July 1, 2000, would be supplying Whiting’s facility located at 1610 Wilmington Road, New Castle, Pa., with natural gas. (NT, at 21; Columbia Exh. No. 1.)
9. Columbia Exh. No. 3 is a letter, dated October 1, 2001, from Columbia to Whiting, notifying Whiting that since Equitable Energy would no longer be supplying Whiting with gas, Whiting should find a marketer-supplier for the Portersville Road facility or, in the alternative, Columbia would become Whiting’s supplier, under tariff service, and would be taken out of GTS. (NT, at 14–15, 22–23.)

10. On October 17, 2001, Whiting contacted Columbia to compare gas prices and discuss the “choice program,” with respect to the Portersville Road facility. (NT, at 24–25; Columbia Exh. No. 4.)

11. Columbia Exh. No. 5 is a memo showing that effective December 1, 2001, Equitable Energy would no longer serve Whiting at the Portersville Road facility; Columbia Exh. No. 6, a follow‑up to Columbia Exh. No. 5, is a letter, dated November 1, 2001, from Columbia to Whiting, notifying Whiting to find a marketer-supplier or, in the alternative, Columbia would become Whiting’s supplier at the Wilmington Road facility, effective December 1, 2001. (NT, at 30.)
12. On January 2, 2003, Whiting contacted Columbia to discuss, perhaps, a high bill and rates. (NT, at 25–26; Columbia Exh. No. 4.)
13. On February 6 and 25, 2003, Whiting contacted Columbia regarding the account balance and to discuss the GTS program; Whiting had a number of subsequent telephone conversations, initiated by Whiting, with Columbia personnel. (NT, at 25–27, 33; Columbia Exh. No. 4.)
14. Typically, when a customer calls Columbia for rate information, Columbia furnishes the customer with Columbia’s rate(s), so the customer can go to other suppliers to compare rates or to negotiate more favorable rates; in this context, Columbia is not attempting to secure a customer by “selling” its rates as being lower than another supplier’s. (NT, at 28.)
15. Columbia Exh. No. 7 is a list of contacts, initiated by Whiting, between Whiting and Columbia regarding the Wilmington Road facility; on May 15, 2002, Whiting discussed a termination notice with Columbia. (NT, at 32–33.)
16. Columbia has tariff rates in its GTS program under which high-volume consumers are accorded favorable rates; because of the relatively low commercial usage, at no time was Whiting eligible for Columbia’s high‑volume rate(s). (NT, at 34–35.)

discussion

The major part of the Whiting complaint is that Columbia personnel would not answer the Whiting’s questions.
 Whiting questioned why the bills for the laundromats had doubled and why the laundromats were taken off high‑usage rates. Whiting also complains that although Columbia furnished a list of gas suppliers, not one of the listed entities would accept Whiting as a customer.
 
A person who or that brings a complaint against a jurisdictional public utility, under Section 701 of the Public Utility Code
 (Code), alleging that the utility has violated its statutory service duty, under Section 1501 of the Code, incurs the burden of proving by a preponderance of substantial evidence adduced at hearing that the utility has failed to discharge that duty.
 In general, in order to prevail on a complaint, an interested entity, like the Complainant, must demonstrate, according to statutory‑ or decisional‑law criteria, that the respondent utility has violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”

Subsection 332(a) of the Code is construed and applied by the Commission to require a party seeking relief from the Commission, as the Complainant is in this proceeding, to bear the burden of producing, and coming forward with, evidence and to bear the ultimate burden of persuading the Commission by a preponderance of evidence that relief is warranted.

Under Columbia’s gas transportation service (GTS) program, Duke Energy furnished Whiting with gas supply until May 2000. Columbia notified Whiting that either another supplier should be found or, in the alternative, Columbia would become Whiting’s supplier. Whiting selected Equitable Energy as the gas supplier for the Portersville Road facility, effective May 1, 2000. Equitable Energy also became the gas supplier, effective July 1, 2000, for the Wilmington Road facility. Equitable Energy notified Columbia that, effective December 1, 2001, it would no longer furnish gas supply to the Portersville Road facility. Whiting having failed to find a supplier as an alternative to Columbia, Columbia put Whiting in its tariff rates, effective December 1, 2001. Following December 1, 2001, Whiting had numerous conversations with Columbia personnel regarding various matters including rates.
The record indicates that Columbia was responsive to Whiting’s numerous inquiries. Columbia could not answer Whiting’s questions in the desired way because the questions had an erroneous premise: namely, that Whiting was at one time on “high-usage rates.” Columbia cannot be faulted because no gas supplier on the list it furnished Whiting would furnish Whiting with gas supply. Whiting offered no evidence that Columbia did not bill according to its tariff rates.
There is no evidence that Columbia failed to discharge any duty to furnish Whiting with adequate, reasonable, efficient, and safe service. There is no evidence that Columbia treated Whiting differently from any other similarly situated customer of Columbia’s. The complaint is denied and dismissed because the Complainant failed to adduce sufficient evidence to show that Columbia violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.”
 Hence, the Complainant failed to carry the burden of proof necessary to remedy the complaint.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and the subject matter of this proceeding. 66 Pa.C.S. §701 and §1501.

2. The Complainant, as the party seeking affirmative relief from the Commission, has the burden of producing persuasive evidence of those facts necessary to support granting the relief sought or other appropriate relief. 66 Pa.C.S. §332(a).

3. The evidence of record fails to establish that Columbia Gas of Pennsylvania, Inc., furnished inadequate, inefficient, unsafe, or unreasonable natural gas utility service. 66 Pa.C.S. §1501.

4. There is no competent, persuasive evidence to support the conclusion that Columbia Gas of Pennsylvania, Inc., violated a “statute which the Commission has jurisdiction to administer” or violated a “regulation or order of the Commission.” 52 Pa. Code §5.21(a) and 66 Pa.C.S. §701.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the motion of Columbia Gas of Pennsylvania, Inc., to dismiss the complaint of William L. and Kathleen A. Whiting for failure to carry the burden of proof is granted.

2.
That the complaint captioned William L. and Kathleen A. Whiting v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20039571, is denied and dismissed because the Complainant failed to carry the burden of proof.

3.
That the complaint proceeding captioned William L. and Kathleen A. Whiting v. Columbia Gas of Pennsylvania, Inc., at Docket No. C‑20039571, is terminated and the record to be marked “closed.”

Date:  November 1, 2004
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James D. Porterfield








Administrative Law Judge
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