
BEFORE THE


PENNSYLVANIA PUBLIC UTILITY COMMISSION
John and Vera Davis
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:
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: 


C-20042817






:

Verizon Pennsylvania, Inc.


:

INITIAL DECISION
Before

Allison K. Turner

Administrative Law Judge

(Sitting as Special Agent)
HISTORY OF THE PROCEEDING


On April 8, 2004, John and Vera Davis (the Davis’, Complainants or Customers) filed this complaint against Verizon Pennsylvania, Inc. (Verizon, Company or Utility) alleging an inability to pay bills from Verizon and asking for a lower payment plan.  She avers that she is 79 years old and on an oxygen machine.  She also avers that John, her son, has income of only $205.00.  He has applied for disability but has been refused.  He is going to apply again.  He has nerve damage to his arms and hands and also his leg, and was going to have to have surgery.  They received an eviction notice, but the landlord gave them an extension.  She is trying to find a cheaper place to live.  She also avers that she has a letter for $81.00 from a program, and also cash money, but does not know where to send it.


She wants the PUC to help her with a plan that she can take care of.



On May 12, 2004, Verizon filed its answer to the complaint, stating that the complaint does not allege any wrongdoing or illegal activity by Verizon.  Rather, the complainants describe various financial and medical conditions that affect their ability to pay their telephone bills, and request an affordable payment plan.  Verizon avers that it is without sufficient knowledge to either admit or deny these statements, and therefore denies them.  Verizon further avers that the customer of record is Vera Davis, the account number is 610-494-5260, the account was established in September 2002, and only four (4) payments have been made since then.  The most recent bill contained $525.74 in past due charges and $39.99 in current charges for a total of $565.73.  Verizon avers that it has five (5) payment arrangements with the customers, who have kept none of them, and that customers have filed two (2) informal complaints and had two (2) medical certifications.


On August 5, 2004, a hearing notice was issued scheduling an initial telephone hearing to be held on this case on Tuesday, October 26, 2004 at 10:00 a.m.  The case was assigned to ALJ Turner for hearing and initial decision.



On August 23, 2004, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  The Davis’ did not appear.  Steven K. Haas, Esq., appeared and represented Verizon.  He called one witness, Barbara Janzer.  No exhibits were submitted.  The hearing was tape recorded.
FINDINGS OF FACT


1.
John & Vera Davis (Customers) are residential customers of Verizon.  According to Commission files, the Davis’ address is 2203 Columbia Avenue, Chester PA 19013.


2.
Verizon Pennsylvania, Inc. is a Pennsylvania corporation providing telecommunications service for compensation in Pennsylvania.



3.
On August 5, 2004, the Office of Administrative Law Judge (OALJ) issued a notice setting an initial telephone hearing to be held on Tuesday, October 26, 2004 at 2:00 p.m.  The notice included Customer’s phone number for the hearing as 610-494-5260, and an instruction to provide the ALJ with a phone number to reach them for the hearing if the one on the notice was no longer current.



4.
The ALJ attempted to call The Davis’ at the number on the hearing notice and also listed on the complaint as their home number.  When she called this number, the phone was not answered even after many rings.


5.
When the ALJ contacted Verizon, Counsel for respondent stated that he wished to proceed with the hearing, call his witness and put on basic evidence. 


6.
The Customer’s hearing notice was sent by first class mail to the address given on the complaint.  There is no returned hearing notice mail in the file.  The Prehearing Order was also served to the same address by first class mail, and it was not returned by the Post Office.  The Davis’ did not contact the ALJ with any information as to a different address, or a different phone number to use in compliance with the instructions on the hearing notice.


7.
Witness Janzer testified that Vera Davis knew about the hearing because she called into the office earlier this week to be sure her service would be on for the hearing later in the week.


8.
The Davis’ did not appear and were not represented.  Verizon did appear and was represented by an attorney who was prepared to proceed.


9.
Barbara Janzer is employed as a Manager - Regulatory by Verizon.  She investigates and compiles reports on formal complaints filed with the Commission against Verizon.  She testified on behalf of Verizon at this hearing.  She was familiar with the Davis’s complaint and this account.  The phone number is 610-494-5260.


10.
Service was installed in September 2002.  Six payments have been made on the account since then in the total amount of $279.18.  Janzer Testimony


11.
The Davis’ are enrolled in the local unlimited calling plan.  The monthly service is $10.38, and with taxes and surcharges the bills run about $10.00 to $15.00 (including the credit or $7.80).  The difference between this amount and current charges of $41.98 is comprised of calls to numbers outside of the calling plan, and Directory Assistance, which is usually used one or two times a month, but was used 13 times in July 2004.  The Company’s records show that it has discussed changing service plans with Vera Davis, but she does not want to.  The Company knows of no visual handicap which would make directory assistance a necessity sometimes.  Janzer Testimony


12.
The Davis’s telephone service has previously been suspended on a number of occasions, and she has also received emergency medical certifications:
	Suspension Date
	Med Cert Exp Date
	Payment date
	Payment Amount
	

	1/27/2004
	10/29/2003
12/18/2003
	12/18/2003
1/27/2004
	$40.72
$72.46
	

	07/08/2004
	
	07/08/2004
	$38.00
	

	08/19/2004
	
	08/19/2004
	$39.00
	

	
	10/15/04
	10/21/2004
	$57.00
	


:


13.
The Davis’ are receiving basic service only.


14.
The most recent telephone bill is dated October 15, 2004, and the amount of the bill was $745.91.  The regular monthly charges were $41.98, and the overdue charges were $703.93.  All charges were for basic service.


15.
The Davis’ made a payment of $57.00 on October 21, 2004.  After this was applied to the account, the current monthly charges were still $41.98, but the over due charges were $646.93.  The total amount due now is $688.91.



16.
The Davis’ are enrolled in the Lifeline 150 program, and get a credit of $7.80 toward their basic service.  When the Davis’ service was suspended in December 2002, the Company gave them a credit of $122.61, which together with a payment from them of $25.00 covered three months of service.



17.
The Bureau of Consumer Services (BCS) directed the Complainants to pay current charges plus an additional $30.00 each month towards the past due charges.  They have not complied with this decision.  Answer, ¶3; Janzer Testimony


18.
The Davis’ had entered into five (5) previous payment arrangements with Verizon for payment of past due charges on their account, but they did not comply with any of them.  Answer ¶3; Janzer Testimony


19.
The only evidence of the Davis’ income is the averment that John receives $205.00 a month. Complaint, ¶3
DISCUSSION


The Commission has jurisdiction over Verizon’s rendition of service to The Davis’ under the Public Utility Code and its regulations found in Title 52 of the Pennsylvania Code.  The Davis’ allegations, averments and the relief sought fall under Sections 102 and 1501 of the Public Utility Code (Code), 66 Pa. C. S. §§102 and 1501.  Section 1501 provides:
§ 1501. Character of Service and Facilities


Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa. C. S. §1501 (emphasis added); See also 66 Pa. C. S. §1505 (Proper service and facilities established on complaint) for related authority.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is clearly broad enough to include the billing and collection practices of a public utility, and also the conduct of its employees towards its customers.  


The Commission has interpreted and applied Section 1501 to include adequate customer service, see, e. g., Chapter 56 of the Commission’s regulations in Title 52 of the Pennsylvania Code (regarding Standards and Billing Practices for Residential Customers).

The Davis’ complaint falls under provisions of the Commission’s regulations at Title 52, Chapter 56 of the Pennsylvania Code:  Informal complaints, 52 Pa. Code §§56.162, 163 (re: filing and procedures); Formal complaints, 52 Pa. Code §§56.171-56.173 (re: filing and procedures); 52 Pa. Code 56.181 (re: payment while disputes are pending).


As the complainants, the Davis’ have the burden of proof to show that their allegations are correct, and that they are entitled to the relief they seek, i.e., a payment plan they can take care of.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950) (Se-Ling Hosiery).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).


Where a Customer who alleges an inability to pay current or budget bills, or avers service problems including inaccurate billing and including payment problems, does not appear at a scheduled hearing after notice, the Commission’s policy is to dismiss the complaint with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95) (When complainant fails to appear for the hearing, the case should be dismissed with prejudice.).  There are exceptions to this rule where the complainant shows good cause for failing to appear, but none of them apply here, because the Davis’ did not contact the ALJ about their failure to appear.


The fact that the Davis’ did not appear, and therefore did not submit any evidence means that they did not meet their burden of proof.



The Commission has held that if a Complainant fails to appear for the hearing and the utility chooses not to present evidence or testimony regarding the BCS determination, the case should be dismissed with prejudice with no ordered payment arrangement.  See, Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20037994 (Stammel) (Order entered 5/21/03). The BCS decision cannot become the operative decision of the Commission if it is not admitted into evidence by utility at the hearing.  However, it appears to the ALJ that the utility can present other evidence without compromising its position on the BCS decision, such as the account statement, so that there will be evidence in the record of what the amount to be ordered to be paid is.  In this case, Verizon opted to present evidence.


Here, Verizon has presented basic evidence about the account, significant portions of which are included in the Findings of Fact section of this Initial Decision, and has moved to have the BCS decision adopted and implemented.  The ALJ will not adopt or affirm the BCS decision because it is not in evidence.  The ALJ finds the testimony given by Janzer about the decision incomplete, and not to be a sufficient basis to rule on the decision itself.  However, she will honor the Company’s request to order a payment plan of current bills plus $30.00 monthly, which according to Janzer would pay off the arrearages in 22 months.  Because it is trying to work with these customers, the Company does not seek any catch up amount, and did not calculate a Stammel amount
.  Therefore, the ALJ does not include such an amount in the Order below.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa.C.S. §§102, 1501; 52 Pa. Code §§56.162, 163; 56.171-56.173; §56.181


2.
Where notice of a hearing is sent by regular mail, the Commission may presume that actual notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).



3.
It is the duty of a party to inform the Commission of changes to the party’s current address.  52 Pa. Code §1.53(c)



4.
The customer filing the complaint has the burden of proof to support his complaint with evidence on the record.  66 Pa.C.S. §332(a).  The Davis’ did not appear, presented no evidence, and therefore have failed to meet their burden of proof.



5.
The complaint should be dismissed with prejudice, and the payment plan as requested by the Company should be established.
ORDER


THEREFORE,



IT IS ORDERED:



1.
The complaint of John and Vera Davis v. Verizon Pennsylvania, Inc., docketed at C-20042817 is hereby dismissed with prejudice and the case shall be marked closed.



2.
Beginning with the next bill due date more than fifteen (15) days after the date of the Final Order in this case, John and Vera Davis shall pay Verizon current monthly charges when due plus $30.00 monthly towards the arrearage payable with the regular monthly bill.



3.
As long as the Davis’ adhere to the terms of this order, Verizon shall not assess any late payment charges, nor shall it terminate service to the Davis’ except for valid safety and/or emergency reasons, provided that Verizon shall not be precluded from terminating service to the Davis’ if they have not paid monthly charges when due plus $30.00 toward the arrearage each month prior to the issuance of a final Commission order.  



4.
If the Davis’ fail to adhere to the terms of this order, Verizon is authorized to suspend or terminate service pursuant to the provisions of 52 Pa. Code, Chapter 64, and provided further that Verizon shall not be precluded from suspending or terminating service simply because the Davis’ have filed an additional formal or informal complaint against Verizon raising the same or similar issues.








____________________________________





Allison K. Turner






Administrative Law Judge

Dated:

November 1, 2004
	� 	In Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20037994 (Stammel) (Order entered 5/21/03) the Commission discusses and establishes the rationale for and how to calculate a catch-up amount.  Slip Opinion at 7-8
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