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HISTORY OF THE PROCEEDING


On March 19, 2003, Crystal Caron Smith (Smith or Customer) filed this complaint against PECO Energy Company (PECO or Company) alleging that she could not afford to pay $1,800.00, that she believes that PECO overcharges her every month, and averring that she needs her bill cut in half.  She offers to pay her budget amount plus $15.00 a month on her arrears to PECO.  


On April 25, 2003, PECO filed its answer to the complaint, denying that Complainant is unable to pay her bill, and demanding strict proof at hearing.  PECO averred that at the time of the Answer, Smith’s average monthly bill was $108.00, her calculated budget payment was $112.00, and her overdue balance was $1,931.86.  PECO further averred that the Bureau of Consumer Services (BCS) required Smith to pay $1,396.68 by March 17, 2003, and then beginning in April 2003 to pay her CAP rate budget of $112.00 plus $15.00 on her arrears monthly.  According to PECO, Smith has not complied with BCS’ directions.


On July 25, 2003, a Corrected Docket Number Telephone Hearing Notice was issued scheduling an initial telephone hearing to be held on Tuesday, October 28, 2003 at 2:00 p.m.  The case was assigned to ALJ Turner for hearing and decision.


The hearing was convened as scheduled (October 28 hearing).  Testimony was taken under oath.  Smith had provided a number to reach her for the hearing.  Smith appeared via this telephone number, represented herself and gave testimony.  PECO appeared and was represented by Priya Sankar, Esq. (Sankar), who called Larita Mason as a witness, and submitted 2 Exhibits, PECO 1 (Account Statement) and 2 (BCS Decision).  These exhibits were marked and admitted.  The ALJ, over PECO’s objections stated that she would schedule another hearing to take evidence from the field visit, and evidence about the termination.


The naming of the exhibits became somewhat confusing in this case.  The Account Statement was admitted in three different versions.  It was PECO Exh.1 at the first hearing, PECO Exh. 1A at the second hearing, and I have taken the liberty of calling the Account Statement submitted at the third hearing PECO 1-AA.  Copies of the termination notices were produced at the second hearing, but not marked because Smith had not received them, and then produced again at the third hearing, and were marked, but not moved for admission.  This hearing was tape recorded.


At the close of the October 28 hearing, Smith was to arrange to get an emergency medical certificate from her children’s doctor.  However, the doctor would not send one in.  She called various agencies for emergency cash assistance, and could not locate any.  As a result, the ALJ directed PECO to restore service and Smith to make monthly payments.


On October 29, 2003, following the hearing, the ALJ issued an Interim Restoration of Service and Payment Order, directing PECO to restore service to Complainant; directing that a further hearing be scheduled; and, directing two payments of $139.00 in November 2003, and monthly payments of $139.00 thereafter until further ALJ or Commission Order.


A further telephone hearing was scheduled and held on April 13, 2004 (April 13 hearing).  Smith appeared and represented herself.  Priya Sankar, Esq. appeared and represented PECO.  She called two witnesses, Anthony Costello and David Voightsberger, and submitted PECO Exhibits 1A (Account statement), 2 (Payment Agreements), 3 (BCS decision), 4 (Field visit report), and 5 (termination notices).  All except PECO 5 were admitted to the record.  Smith had not received a copy of PECO 5.  The field visit report showed that Voightsberger only evaluated Smith’s gas usage, but not her electric usage.  PECO opted to perform a further field visit, and submit the electric evaluation at a further hearing.  This hearing was tape recorded.


On April 19, 2004, the ALJ issued Interim Order No. 2 directing Smith to pay $146.00 for her April monthly bill, and to pay PECO $146.00 every month thereafter until the amount was changed by ALJ or PUC Order; directing PECO to send copies of the termination notices to Smith; and, holding the record open until after a further hearing was scheduled and held.


On October 8, 2004, a further telephone hearing was held on this case (October 8 hearing).  PECO testified that Smith was no longer a customer.  Smith did not appear by telephone, or participate in the hearing in any other way.  PECO appeared and was represented by Anthony Kanagy, Esq.  He recalled Anthony Costello and David Voightsberger as witnesses.  PECO submitted Exhibits 1-AA, incorporated Exhibits 2 (payment agreements), 3 (BCS decision), and 4 (field visit evaluation of gas service), from previous hearings, submitted PECO 5 (field visit evaluation of electric service), and marked PECO 6 (copies of termination notices).  A transcript of 30 pages was created.


Since Smith was not present to press a challenge to the termination, Kanagy moved to dismiss any allegation that the termination was improper, and the ALJ granted this Motion.  Therefore he did not move PECO 6 for admission.
FINDINGS OF FACT


1.
The Complainant is Crystal Caron Smith who was a residential CAP Rate gas and electric customer of PECO at 919 Reaney Street, Chester, PA 19013 at the time of the first two hearings on this complaint.  All hearing notices and Interim Orders were served on Smith at this address, and the Commission has not received any notice of change of residence from Smith.


2.
The respondent is PECO Energy Company, a corporation that provides natural gas and electric service for compensation in the Commonwealth of Pennsylvania.


3.
At the time of the first hearing, Larita Mason was employed by PECO as a regulatory assessor.  At the time of the second hearing, Mason had moved to another job affiliated with PECO.


4.
Anthony Costello is employed by PECO as a regulatory assessor.  He has worked for PECO for 17 years.  He responds to formal complaints filed with the PUC against PECO and appears at hearings as a custodian of records.  He was familiar with this complaint.  He prepared the account statements submitted at the second and third hearings.  Tr. 8-9; PECO 1-A and PECO 1-AA


5.
David Voightsberger is employed by PECO as a high bill field investigator.  He has worked for PECO for 18 years.  He goes to customers’ properties to try to verify whether or not they are being billed correctly.  He prepared PECO Exhibits 4 and 5, which are summaries of field investigations performed on November 19, 2003 and April 27, 2004.


6.
At the time of the first hearing (October 28), PECO’s high bill field investigation staff had an appointment with Smith on November 18, 2003 in the evening, approximately three weeks later.  PECO conducted an evaluation of Smith’s gas service on this date, and subsequently evaluated Smith’s electric service on April 27, 2004.  Tr. 18.


7.
The day before the first hearing, October 27, 2003, PECO terminated Smith’s electric service.  Sankar knew about the termination, but had not informed the ALJ.


8.
At the first hearing, Smith contested the termination of her service.  She admitted that she had received one notice, but said that she had not received any others.  She had wanted a chance to negotiate about the termination with PECO, and thought it was wrong that she did not have that chance.  Tr. 4-5


9.
At the time of the first hearing, Smith’s phone service had been cut off, and she participated in the hearing by using a friend’s phone.


10.
At the hearing, PECO wanted Smith to pay $626.00 plus $60.00 to have her service reconnected.


11.
Smith reported gross monthly income of about $1,200.00 from employment at Sterling Health Care. 


12.
Smith’s family consists of herself and two daughters, aged 5 and 8.  Both daughters have asthma, although the older one’s disease is more severe, and both use nebulizers.

In the previous month, Smith’s older daughter was in the hospital in very serious condition.


13.
Smith herself has asthma although she does not use a nebulizer.  Her co-pay is $25.00.  The co-pay for each child is $15.00.  The older child must see a doctor at least twice a month.


14.
Smith receives no alimony or child support from the father of her children, and referred us to the Court House for verification.


15.
Smith lived in a 2-story house with two bedrooms, a kitchen, a bathroom, a living room and a dining room.  There was no basement.  Smith’s Section 8 assisted rent was $184.00 a month.


16.
Smith reported her appliances as being a microwave, a toaster, a refrigerator, a stereo, clocks, two (2) TVs, a VCR, a DVD, electric and gas heat combined, no space heaters, one (1) window air conditioner, two (2) fans, a washer but no dryer, no dishwasher, and a computer not in use.  PECO’s Exhibit 5 showed she had the potential to use the electricity for which she was being billed.  Tr. 20


17.
Smith reported her monthly expenses, in addition to rent of $184.00, as including $40.00 a month for phone (phone is cut off and she owes a lot of money); she does not have long distance, nor does she have a cell phone; food $150 every two weeks in addition to food stamps [up to $160.00 per two weeks]; clothing up to $250.00 per month including school uniforms; she has no car; she uses public transportation to get to work unless she can get a ride, about $60.00; she could not estimate her hospital bills; she has no credit cards now, and no loan payments; no insurance; she does not get cable; her prescriptions are $20.00 and there is no charge for the children’s prescriptions.


18.
Smith was a CAP rate residential gas and electric customer of PECO.  She received a 25% discount on the first 500 kWh of electricity, and a 40% discount on all of her natural gas charges.  At the time of the hearing, Smith was not on the budget.


19.
At the time of the first hearing (October 28), Smith’s calculated budget amount would have been $124.00.


20.
On or around April 25, 2002, Smith filed an informal complaint with the Bureau of Consumer services of the PUC.  On or around February 24, 2003, BCS issued a decision on informal complaint at BCS No. 1130876 which directed Smith to pay PECO $1,396.68 by March 17, 2003, and beginning in April, 2003 to pay PECO a special monthly CAP Rate budget of $127.00 comprised of a regular CAP Rate budget of $112.00 plus $15.00 on her arrearage.


21.
Smith did not comply with the BCS decision because she did not have the money to pay the lump sum, and thought that the monthly payments were not separate.  The lump sum amount that Smith was directed to pay was $1,396.68, not $1,800.00 as she alleged.


22.
On March 19, 2003, Smith filed this formal complaint against PECO, alleging that she could not afford to pay $1,800.00 to PECO, that her electric bill was too high, that PECO overcharged her every month, and that her bill should be cut in half.


23.
At the time of the first hearing, October 28, 2003, Smith had not made any payments on her account since May 9, 2002.  The last previous payment Smith made on her account was $50.00 on May 8, 2002.  Between December 11, 2001 and April 10, 2002, Smith made five (5) payments totaling $500.00.  The last payment on Smith’s account was $70.00 from LIHEAP on February 28, 2003.  At that time, Smith’s balance due and owing to PECO was $2,465.68.  PECO 1


24.
After the first hearing (October 28), Smith made two payments of $139.00 to PECO in November 2003, and made monthly payments of $139.00 to PECO until March 2004, after which, pursuant to the Interim Order of April 19, 2004, she made regular monthly payments to PECO of $146.00 through June 2004.  She made no payment in July 2004, and left the system in August 2004.  Tr. 15; PECO 1 & 1A


25.
At the time of the October 8 hearing, Smith was no longer a customer of PECO, and did not appear in their records anywhere on the system.  Tr. 10.  


26.
Smith’s service was terminated on August 16, 2004.  Her final balance due and owing to PECO at that time, and at the time of the October 8 hearing, was $2,604.92.  Tr. 10; PECO 1-AA
DISCUSSION


Where a Customer who alleges an inability to pay current or budget bills, or avers service problems including inaccurate billing and including payment problems, does not appear at a scheduled hearing after notice, the Commission’s policy is to dismiss the complaint with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered 12/26/95). There are exceptions to this rule where the complainant shows good cause for failing to appear, but none of them apply here, because Smith did not contact the ALJ about her failure to appear.


The Commission has held that if Complainant fails to appear for the hearing and the utility chooses not to present evidence or testimony regarding the BCS determination, the case should be dismissed with prejudice with no ordered payment arrangement.  The BCS decision cannot become the operative decision of the Commission if it is not admitted into evidence by the utility at the hearing.  See, Stammel v. PG Energy, a Division of Southern Union Company, Docket No. C-20037994 (Stammel) (Order entered 5/21/03).


In this case, prior to the October 8 hearing, two previous hearings were held, and the records of those hearings were recorded on tape.  A number of PECO Exhibits were admitted to the record, including the BCS decision on informal complaint at BCS No. 1130876.  Two Interim Orders were issued, and payments were made pursuant to those Orders.  Service that had been terminated was restored.


However, where, as here, a Complainant is no longer a customer, the Complaint should be dismissed for failure to prosecute; the BCS determination should not be adopted; and the entire amount should be due and payable immediately upon entry of the final Commission order.  Bollinger v. Duquesne Light Co. & The Peoples Natural Gas Co., Z-00377307 (Order entered 4/29/98); DeAngelo v. PG Energy Co., Inc., C-00968276 (Order entered 8/26/97); See: French v. West Penn Power Co., C-00970856 (Order entered 4/16/98) (complaint not dismissed with prejudice).


This was in part an ability-to-pay complaint.  PECO has been terminating service to complainants in such cases who have not been paying their current bills as permitted by the Commission’s Stammel ruling:
In reaching this determination, we emphasize that the obligation of the complainant to continue to pay the consumption portion of the payment arrangement remains in place.  Further, the utility company is authorized to terminate the complainant for failure to pay the consumption portion even during the appeal process.  Therefore, we strongly encourage that the Office of Administrative Law Judge remind the complainants of their obligation to pay the consumption portion of the bill in order to avoid a termi​nation of service.  Additionally, while the application of the stay provision stays the complainant’s obligation to make payments on the disputed arrearage during the pendency of the complaint, it is without question in the complainant’s best interest to continue to make payments to the extent possible.  
(Emphasis added).  Charles Stammel v. PG Energy, a Division of Southern Union Company, C-20027994, Opinion and Order entered May 21, 2003 (Stammel), Slip Opinion at 8.  


However, this is also a high bill complaint, and Smith was disputing all her bills, including current bills:  “I really think they overcharge me every month”.  At the October 28, 2003 hearing, PECO had not completed its investigation of this element of the complaint, and therefore, was not prepared to respond.  For this reason, a further hearing was held.  The ALJ ruled preliminarily that the termination of service during this pending proceeding where current bills are disputed, and investigation of usage is an element of the complaint, and the investigation had not yet been performed, was improper.  PECO argues that it terminated Smith on uncontested amounts, but the ALJ disagrees because she opined that Smith was contesting all her bills.


At the time of the first hearing on October 28, 2003, the fact that the cold season was rapidly approaching, combined with the fact that two little girls with asthma, one of them with severe asthma, both on nebulizers, were living without electricity, struck the ALJ as a potential health emergency which she wanted to avert.  Therefore, she ordered restoration of service after Smith could not get an emergency medical certificate or any other assistance after the hearing.


On consideration of the fact that Smith wanted to contest the termination, and that the ALJ found that the termination was improper, the ALJ did not order payment of the amount that PECO demanded for restoration of service in her first Interim Restoration of Service and Payment Order.  However, the ALJ directed that Smith make a double payment under the Interim Payment Order during November, the first month it was in effect.  Smith made her payments under this Order.  She continued to make her payments after they were increased in the second Interim Order.  Although her payment record did improve markedly under the Interim Orders, she stopped making any payments, left the system, and did not appear at the final hearing.  For these reasons, the ALJ will not discuss further the facts of the case, but will dismiss the complaint with prejudice, and order payment of the balance in full.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction of the subject matter and the parties.  66 Pa.C.S. §§102, 1501; 52 Pa. Code §§56.162, 163; 56.171-56.173; §56.181


2.
Where notice of a hearing is sent by regular mail, the Commission may presume that actual notice of the hearing has been received by the Complainant.  Berkowitz v. Mayflower, 455 Pa. 531, 317 A.2d 584 (1974); Judge v. Celina Mut. Ins. Co., 303 Pa. Super. Ct. 221, 449 A.2d 658 (1982).


3.
It is the duty of a party to inform the Commission of changes to the party’s current address.  52 Pa. Code §1.53(c)


4.
The customer filing the complaint has the burden of proof to support his complaint with evidence on the record.  66 Pa.C.S. §332(a).  Although Smith did appear at two of the hearings held on her complaint, and did present evidence at those hearings, she did not appear at the final hearing, presented no evidence at that time, and therefore has failed to completely meet her burden of proof.


5.
The complaint should be dismissed with prejudice, and the entire balance should be due and payable on the date of entry of the final Commission Order.  Bollinger v. Duquesne Light Co. and The Peoples Natural Gas Co., Z-00377307 (Order entered 4/29/98).
ORDER


THEREFORE,


IT IS ORDERED:


1.
The complaint of Crystal Caron Smith v PECO Energy Company, docketed at C-20039765, is hereby dismissed with prejudice, and the file shall be marked closed.


2.
That within thirty (30) days after the date of the final order at this docket the full amount of the remaining balance, $2,604.92 at the time of the hearing, shall be due and owing from Crystal Caron Smith to PECO Energy Company. 






_____________________________________






Allison K. Turner







Administrative Law Judge
Date:
November 2, 2004
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