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INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On March 15, 2004, Donna M. Hill (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that she cannot afford to pay the $772.39 lump sum required under a decision of the Bureau of Consumer Services (BCS) on her informal complaint.



On April 7, 2004, Respondent filed an Answer.  Respondent denied the principle allegation in the Complaint.  Respondent requests that the Complaint be dismissed.



By Telephone Hearing Notice dated July 28, 2004, this case was assigned to me.  The telephonic hearing originally scheduled for November 5, 2004, was rescheduled for November 1, 2004, by Hearing Cancellation/Reschedule Notice dated August 11, 2004.  On October 8, 2004, I issued a Prehearing Order that set forth certain procedural rules that would be followed in this case.



The telephonic hearing was held as scheduled on November 1, 2004.



Complainant failed to appear by telephone for the hearing.



Respondent was represented by Lisa A. Lutz, Esquire.  Respondent presented the testimony of Renee Tarpley.  Ms. Tarpley is employed by Respondent as a regulatory assessor.  Respondent introduced three exhibits, all of which were admitted into evidence.



The hearing was tape recorded.

FINDINGS OF FACT


1.
Complainant, Donna M. Hill, resides at 37 Dayton Street, Phoenixville, PA 19460.  (PECO Ex. 1).



2.
Complainant is a residential electric and gas customer of Respondent.  (PECO Ex. 1).



3.
Complainant is enrolled in Respondent’s CAP Rate program.  (PECO Ex. 1).



4.
As a CAP Rate customer, Complainant receives a 25% discount on her first 500 kwh of electric usage each month.



5.
As a CAP rate customer Complainant receives a 40% discount on gas service.



6.
On March 5, 2004, BCS rendered a decision on Complainant’s informal complaint.  (PECO Ex. 3).



7.
BCS required Complainant to make a lump sum payment of $772.39 by March 27, 2004.



8.
BCS required Complainant beginning April 2004, to monthly pay her regular budget amount of $162.00 plus $15.00 towards her arrears for a total of $177.00.


9.
Complainant failed to comply with the BCS decision.



10.
Complainant last made payment to Respondent on July 12, 2004 in the amount of $77.00.  (PECO Ex. 1 at 3).



11.
As of the hearing, Complainant’s account balance was $949.05.



12.
As of the hearing, Complainant’s average monthly bill was $137.00.



13.
As of the hearing, Complainant’s calculated budget bill was $151.00.
DISCUSSION


When a complaint is dismissed for lack of prosecution, i.e., the complainant fails to appear at a hearing to sustain the complainant’s burden of proof, the determination of the Bureau of Consumer Services (BCS) on the matter becomes the Commission’s decision.  Darling v. Philadelphia Electric Co., Docket No. F-00161139 (Pa. PUC November 16, 1993).  If a complaint is so dismissed, the payment obligations under the BCS determination up to the time of the Commission’s final decision are then considered undisputed amounts and must be included in such final decision.  Claypool v. T. W. Phillips, Docket No. Z-00248730 (Pa. PUC December 22, 1995).  Finally, the dismissal is characterized as a dismissal with prejudice which would prevent the complainant from litigating the matter again.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Pa. PUC December 26, 1995).



Here, Complainant failed to make herself available by telephone for the hearing on her Complaint.  When I telephoned Complainant at the number that she provided to the Commission, I received a recorded message that the number had been disconnected and that there was no further information available about the number.  I subsequently telephoned Complainant at another number that was provided to me by Respondent.  However, when I dialed that number the telephone just rang and no one answered.



Complainant was provided adequate due process in this case.  The Commission provided her with notice of the hearing and an opportunity to be heard at the hearing.  Complainant, however, failed to appear for the telephonic hearing and thus failed to exercise her right to be heard.  Therefore, consistent with the above-referenced case law, I must dismiss her Complaint for lack of prosecution.  



Also consistent with the above-referenced case law, I must adopt the BCS decision on Complainant’s informal complaint.  Complainant is therefore required, beginning with the next billing period subsequent to the Commission’s final order in this proceeding, to pay current budget bills plus $15 toward her account balance and continue making such monthly payments until the arrearage is liquidated.



Complainant is also required to make a Claypool “catch-up” payment which represents the sum of missed payments related to consumption since the commencement of the BCS payment arrangement.  See, Stammel v. PG Energy, C-20027994 (May 21, 2003) at 8; Claypool v. T. W. Phillips Gas & Oil Company, Z-00248730 (November 9, 1995).  The Claypool “catch-up” amount as of the hearing on November 1, 2004 was $404.00.
  There is also the matter of the lump sum amount of $772.39 required under the BCS decision.  Respondent is required to bill Complainant for the Claypool “catch-up” amount and BCS lump sum amount within fifteen (15) days of the Commission’s final order in this proceeding.  Complainant will be required to pay the bill for the Claypool “catch-up” amount and BCS lump sum amount within thirty (30) days of issuance.


As long as Complainant keeps this payment schedule, Respondent shall not suspend or terminate her service except for valid safety or emergency reasons, and Respondent shall not assess late payment or finance charges against Complainant.  If Complainant fails to keep this payment schedule, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to appear at the hearing, and therefore her Complaint is dismissed with prejudice, for lack of prosecution and the BCS decision on her informal complaint is adopted.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); Jefferson v. UGI Utilities, Inc., Z-00269892 (Order entered December 26, 1995).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Donna M. Hill v. PECO Energy Company at Docket Number Z-01600431 is dismissed with prejudice.



2.
That beginning with the next billing period subsequent to the Commission’s final order in this proceeding, Complainant shall pay to Respondent her current budget bills plus $15.00 each month and continue making such monthly payments until her arrearage is liquidated.



3.
That within 15 days of the entry date of the Final Commission Order, Respondent shall issue a bill to Complainant, in an amount equal to the sum of all missed payments for consumption, but not paid, as required under the Bureau of Consumer Services decision.  This bill shall be calculated in accordance with the Commission’s Order in Stammel v. PG Energy, a Division of Southern Union Company, Opinion and Order entered May 21, 2002 at Docket No. C-20027994.  The bill shall also include the lump sum amount required under the Bureau of Consumer Services decision.


4.
That the bill issued in accordance with Ordering Paragraph No. 3 will be due and payable by Complainant within thirty (30) days of issuance.


5.
That as long as Complainant keeps the payment schedule stated in this order, Respondent shall not assess late payment or finance charges against Complainant. 


6.
That, if Complainant fails to keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate Complainant’s utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.







_________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
November 2, 2004
	�	Ms. Tarpley calculated the Claypool “catch-up” amount as follows:





		$162 (regular budget amount)			$  648


		x    4 (bills) 					$  510


		$648						$1158





		$170 (regular budget amount)			$1158


		x    3 (bills)				         - $  754 (payments)


		$510						$ 404  (catch-up amount)
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