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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions filed by James & Debra Ament, t/d/b/a We-Haul Moving (Applicant) on October 20, 2004, relative to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Allison Turner.  On November 1, 2004, the Protestants filed Reply Exceptions.



The ALJ’s I.D. was issued on September 30, 2004.
History of the Proceeding



On September 24, 2002,  the Applicant filed an Application for the right to begin to transport, as a common carrier, by motor vehicle, household goods in use, between points in the counties of Lehigh, Northampton, Bucks, and from points in said counties, to points in Pennsylvania, and vice versa.  The Application was published in the Pennsylvania Bulletin of October 5, 2002.  (Vol. 32, No. 40, at 4930).  Several Protests to the Application were filed.   



The initial hearing was held on March 14, 2003, before ALJ Turner.  James Ament
 appeared on behalf of Applicant, gave testimony, and submitted Applicant’s Exhibits 1-7.  The Protestants were represented by counsel, and four witnesses were called on their behalf.  Three Exhibits were admitted to the record.  A transcript of fifty‑six pages was created.  The Protestants’ counsel made an oral motion on the record to dismiss the Application.  The ALJ deferred ruling on the Motion, affording the Applicant thirty days to retain counsel for a subsequent hearing.  



After the Applicant retained counsel and a Notice of Appearance was filed with the Commission, it filed an Answer to the Protestants’ Motion to Dismiss.  Further hearing was held on September 8, 2003.  The Applicant called four witnesses and submitted Exhibits 8-13 into the record.  The Protestants’ counsel did not call any witnesses or submit any additional Exhibits at this hearing.  A further transcript of fifty-eight pages was created, for a total number of transcript pages of 114.



At the close of the evidentiary record on September 8, 2003, the ALJ ordered the submission of Briefs by all Parties on the subject of Protestants’ Motion to Dismiss.  The Briefs were filed according to the ALJ’s schedule.  The record was closed on January 9, 2004.  In her Initial Decision, issued on September 30, 2004, the ALJ recommended that the instant Application be denied.  (I.D. at 22).  Exceptions to the Initial Decision were filed as above noted.

Discussion



In her Initial Decision, ALJ Turner reached twenty-six Findings of Fact (I. D. at 3-7) and also drew five Conclusions of Law (I.D. at 21-22).  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.



As a preliminary matter, we note that any issue or Exception that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Comm’n, 625 A.2d 741 (Pa. Cmwlth. Ct. 1993); See also, generally, University of Pa. v. Pennsylvania Public Utility Comm’n, 485 A.2d 1217 (Pa. Cmwlth. Ct. 1984).  



In its first Exception, the Applicant objects to Finding of Fact No. 4, which states that the Applicant placed a display advertisement in the Yellow Book 2002-2003 for Lehigh Valley Allentown/Bethlehem/Easton holding itself out as having PUC rights.  (I.D. at 4).  The Applicant avers that that Finding is not based on the evidence of record.  (Exc. at 1).



On review, we find Finding of Fact No. 4 to be based on the evidentiary record.  The advertisement states that the Applicant performs licensed local residential moves.  (Tr. at 17-20; Protestant Exh. 1).  Since the Commission is the governmental agency which issues such licenses, the Applicant is in effect claiming authority from the Commission to perform such moves.  Additionally, the Applicant’s testimony that it was “licensed commercially” was shown by the evidentiary record to be untrue.  Based on the above factors, the Applicant’s first Exception will be denied.  



In its second Exception, the Applicant objects to Finding of Fact No. 13, which is as follows:

13.
Cameron Sowder, an individual, testified on behalf of Applicant that he would need service for two household goods moves in the area within the next six months or a year, from Coopersburg to Bethlehem, and from Bethlehem to Hellertown, PA, and that he would use Applicant.
The Applicant contends that the Finding does not accurately state all the Pennsylvania points of household goods in use need testified to by public witness Cameron Sowder, and that the Finding of Fact is based on a reading of only a portion of the entire testimony of witness Sowder.  (Exc. at 2). 


On review, we find that the ALJ properly included the only probative evidence of record by witness Sowder in her Finding of Fact No. 13.  The witness also testified, in response to a question from Applicant’s counsel, that he was contemplating another move.  Specifically, the witness stated that “[i]t’s a good chance that it’s going to be movement of storage items within Lehigh and Northampton Counties.”  (Tr. at 89).  However, that evidence is too vague and speculative to be properly included in the relevant Finding of Fact.  Therefore the Applicant’s second Exception will be denied.



In its third Exception, the Applicant objects to Conclusion of Law No. 1, which is that the Applicant had a propensity to operate illegally.  The Applicant contends that Conclusion of Law No. 1 is not based on the evidentiary record.  (Exc. at 2).



Before the first hearing, the Applicant was performing moves.  A witness for Protestant O’Brien’s confronted the Applicant during illegal moves on two different occasions in October.  (Tr. at 30-33).  Additionally, the Applicant admitted to making one move on January 23, 2003.  (Tr. at 17).  The Applicant also placed advertisements in the Yellow Pages which represented that it was incorporated and had PUC rights.  (Tr. at 19‑20, 46-48; Protestant’s Exh 1).  Accordingly, we find the ALJ’s Conclusion of Law No. 1 to be based on the evidentiary record.  Accordingly, the Applicant’s third Exception is denied.


In its fourth Exception, the Applicant objects to Conclusion of Law No. 2, which is, in pertinent part, that the Applicant has not shown that the Application would be responsive to a public demand and need.  The Applicant contends that Conclusion of Law No. 2 is not based on the evidentiary record.  (Exc. at 2).



In our recent decision in Application of Williamsport Moving Company, Inc., Docket No. A-00089650, F.2, AME (Order entered July 27, 2004) we noted that need testimony for household goods was difficult to produce, given the sporadic and immediate nature of household goods service.  Typically, people who need this type of service do not have an ongoing need.  When they do require this type of service, the need is immediate, and they will not wait for a new entrant to obtain a certificate to provide that service.  Williamsport, slip op. at 9.  


We note that of the three individuals who testified herein as to need, only one, Cameron Sowder, expressed the present intention to move household goods.  At the time of the second hearing, he needed to move twice in the next six months, once from Coopersburg, PA to the Bethlehem area, and then from the Bethlehem area to Hellertown, PA.  All of these points are within Applicant’s proposed service territory.  (Tr. at 90-91).  (I.D. at 12).  The Applicant seeks household goods in use authority for three heavily populated counties, and offers the testimony of one witness who needs to move twice in one year, and two other witnesses who will recommend the Applicant to unknown others.
  


The ALJ determined that, since the Applicant is a start-up firm with one truck, the need evidence could be considered as barely sufficient to support a limited Certificate.  (I.D. at 15).  We agree, and conclude that the ALJ’s Conclusion of Law No. 2 is justified based on the evidentiary record.  The Applicant’s fourth Exception is denied. 


In its fifth Exception, the Applicant objects to Conclusion of Law No. 4, which is that the Applicant possesses minimal technical and financial fitness, but could provide service.  The Applicant contends that Conclusion of Law No. 4 is not based on the evidentiary record.  (Exc. at 2-3).


The Applicant’s evidence in support of its financial ability consists of “a description of its financial condition consisting of available cash in the bank and lines of credit to conduct present and future operations and rent additional equipment as needed.” (Tr. at 80, 83-86).  The Applicant did not present any records of its income because it was not asked to bring anything like that.  It also brought no records of its expenses.  (Tr. at 83).  The ALJ concluded that there was no way to evaluate the Applicant’s overall financial condition.  (I.D. at 15).


The evidence in support of Applicant’s technical ability consists mostly of James Ament’s former experience in the moving industry in New York, and his confidence in his own abilities.  (Tr. at 22-23).  The Applicant also relied on its currently authorized operations, i.e., its recently acquired Certificates from the Commission and the US Department of Transportation.
  The Applicant also submitted an equipment list, showing that it owns one truck, four dollies, four hand trucks, and assorted appliance/furniture blankets and appliance/furniture straps.  (I.D. at 16).  Based on the above factors, the Applicant’s evidence supporting its technical and financial ability could be considered marginal, but sufficient for a start-up firm.  (I.D. at 16).  Accordingly, Conclusion of Law No. 4 is based on the evidentiary record, and the Applicant’s fifth Exception is denied.   


The Applicant’s sixth and seventh Exceptions will be considered jointly, since they are interrelated.  In those Exceptions, the Applicant objects to the ALJ’s conclusion that the Application should be denied, based on the totality of the evidence.  (Exc. at 3).


As outlined above, the Applicant’s need, or public demand, evidence was very weak.  Its technical and financial fitness evidence was also weak, and it has demonstrated a propensity to operate illegally in the past.  Additionally, it produced no evidence as to the safety of its operations.  Based on a consideration of all of these factors, we agree with the ALJ’s conclusion that it is not in the public interest to grant the instant Application.  (I.D. at 22).  Accordingly, the Applicant’s sixth and seventh Exceptions are denied.






Conclusion



We have carefully reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Based upon our review of the record evidence, we conclude that the Applicant’s Exceptions are not meritorious, and, as a result, they will be denied.  The ALJ’s Initial Decision will be adopted to the extent that it is consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions filed by James & Debra Ament t/d/b/a We-Haul Moving to the Initial Decision of Administrative Law Judge Allison K. Turner, are hereby denied.  



2.
That the Initial Decision of the Administrative Law Judge is adopted to the extent that it is consistent with this Opinion and Order.  



3.
That the Application of James & Debra Ament t/d/b/a We-Haul Moving, at Docket No. A-00119270 is hereby denied.  







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  December 2, 2004
ORDER ENTERED:  December 3, 2004



	�	The Protestants are comprised of the following Parties: O’Brien’s Moving and Storage, Inc.; Adam Meyer, Inc.; Keller Moving and Storage, Inc.; Clemmer Moving and Storage, Inc.; Ace Moving & Storage; BBD & Sons Moving, Inc.; Fisher-Hughes of Allentown, Inc.; Frick Transfer, Inc.; Fritz Moving Co., Inc.; Morgan Moving & Storage, Inc.; Read’s Van Service, Inc.; Shelly Moving & Storage, Inc.; Shivley’s Moving & Storage, Inc.; and Town & Country Van Lines, Inc. (collectively, Protestants).  


 


	� 	The name of this witness and part of the name of the Applicant are the same.  Accordingly, to avoid confusion, we will refer to the witness as Ament, and to the company as the Applicant.


	�	The other two witnesses were Rosana Rao, a realtor in Bucks County and Teresa Nicholas, a self-employed house cleaner who is the Secretary of her church in Bethlehem.  (I.D. at 13-15).


	�	The Applicant obtained its commercial property license from the Commission on June 4, 2003, and its Federal Certificate was dated May 19, 2003. 





PAGE  
9
506411v1


