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INITIAL DECISION
Before

Robert P. Meehan

Administrative Law Judge



This Initial Decision approves Joint Petition for Full Settlement of Formal Complaints (the Settlement) submitted by all of the parties to this consolidated proceeding.
History of the Proceeding


The following formal complaints were filed against Verizon Pennsylvania, Inc. (Verizon PA), on the dates indicated:  (i) William G. Botti (C-20030153), April 25, 2003; (ii) Stephen J. Wishdosh, on behalf of the Ligonier Valley School District (C-20030263) May, 8, 2003; (iii) Thomas L. Rowland (C-20030275) May 12, 2003; (iv) Joseph W. Rager (C–20030427), June 4, 2003; (v) Fred E. Wood, Jr., (C-20030428) June 4. 2003; and (vi) William K. Trimble, Jr., (C-20030702) July 11, 2003.  Each of these Complainants alleged that the local calling area of Verizon PA’s New Florence exchange was not sufficient and sought to have the Seward exchange of Verizon North, Inc. (Verizon North) included within the local calling area of the New Florence exchange.  On August 15, 2003, St. Clair Township (St. Clair) filed a formal complaint against Verizon North alleging that the local calling area of the Seward exchange was not sufficient.  St. Clair requested that the New Florence exchange be included as part of the local calling area of the Seward exchange.  Timely answers were filed by Verizon PA and Verizon North to each of these complaints.



On August 12, 2003, Verizon PA filed a motion to consolidate all of the complaints filed against it.  Additionally, Verizon PA filed a motion to join other local and inter-exchange carriers as indispensable parties to the complaints filed against it.  Further, objections to interrogatories and motions to compel were outstanding, at the time of the prehearing conference.  The prehearing conference was held on September 18, 2003.  Mr. Rager, Mr. Wood, Verizon PA, Verizon North, the Office of Consumer Advocate (OCA), AT&T Communications of Pennsylvania, Inc. (AT&T), and MCI Worldcom (MCI) participated in the prehearing conference.  The OCA’s notice of intervention was filed on November 3, 2003.


On January 12, 2004, I issued an Interim Order consolidating all of the complaints filed against Verizon PA and Verizon North.  That Order also granted the motion to join indispensable parties, with the participation of MCI and Qwest Telecommunications being limited to providing information only.  In addition, that Order overruled Verizon PA’s objections to certain interrogatories of the OCA and granted the OCA’s motion to compel Verizon PA to answer the interrogatories.  The Order also directed that hearings in this consolidated proceeding be held near Johnstown, PA.  Also, on January 12, 2004, a Protective Order was separately issued.


The hearing was held on March 18, 2004, in New Florence, PA.  There were two sessions for this hearing.  The first began at 1:30 p.m., and the second at 7:00 p.m.  A total of 17 witnesses testified at the hearing in support of the complaints filed in this consolidated proceeding.  Further hearings, though scheduled, were cancelled because of the settlement negotiations among the parties.  I received the Settlement on August 18, 2004.  A complete copy of the Settlement is attached to this Initial Decision as Appendix A.
Description of the Settlement


The Settlement is a 10-page document, inclusive of the preamble and signature pages, containing 30 numbered paragraphs.  The essential terms of the Settlement, found at Paragraphs 9 through 30 (pages 4 through 9 of the Joint Petition), are as follows:


9.  Subject to the entry of a final, unappealable Commission Order approving this Joint Petition without modification, Verizon PA agrees to provide EAS from the New Florence exchange to the Seward exchange with no increase in basic service rates to the New Florence customers.  Full implementation of this EAS will occur within 180 days of the entry of the Commission's Order approving this Joint Petition, unless completion of the facility work required to implement the EAS is prevented within that time due to events or conditions not within the Company's control.

10.  Subject to the entry of a final, unappealable Commission Order approving this Joint Petition without modification, including approval of Verizon North's recovery of costs as described herein, and the positive result of a customer poll, Verizon North agrees to provide EAS from the Seward exchange to the New Florence exchange.


11.  To allow Verizon North to recover its costs associated with the implementation of EAS from Seward to New Florence, Seward exchange customers will be billed a surcharge of $1.00 per access line per month.  This surcharge will begin with the first bill issued to Seward exchange customers after EAS has been fully implemented and will continue for a total of 24 months.  At the end of the 24‑month period, the surcharge will be removed from the customers' bills.  The surcharge amount, which includes recovery of the Company's facility and polling costs and lost access revenues for a period of two (2) years, is consistent with Verizon North's Chapter 30 Plan, which states as follows at Part 3.A. 10:

Any revenue shortfall or expense incurred (e.g., expenses associated with capital outlays, operating & maintenance expense, etc.) associated with the extension of local service (less other related revenue increases/expense decreases, if any) may be recovered by the Company at the time of implementing any extended area services.  This same treatment shall also apply to Optional Calling Plans. 

Order entered October 10, 2002 at Docket No. P‑00981449.


12.  In order to determine if the majority of Seward exchange customers are in favor of the implementation of EAS from Seward to New Florence, a polling will be conducted of the Seward exchange customers in accordance with the Commission's Regulation at 52 Pa. Code §63.75.  EAS from Seward to New Florence will be provided according to the terms of this settlement only if the Seward customer poll yields a positive result as defined by the Commission's Regulation at 52 Pa. Code §63.75.
13.  The contents and form of the customer letter and ballot to be used for polling purposes has been agreed upon by the Parties and is attached to and incorporated into this Joint Petition as Appendix A.  All ballots will be pre-addressed and stamped for return to the Commission.

14.  Verizon North agrees to give each Complainant and the OCA at least ten (10) calendar days' notice of the date of mailing of the customer letter and ballot.

15.  If a customer in the Seward exchange claims not to have received a customer letter and ballot, a new letter and ballot will be provided to that customer, however, the timeframes for ballot return will not be extended and only one (1) ballot from each customer will be counted for purposes of the polling.

16.  The customer ballots must be completed, signed by the person in whose name the Verizon North account is billed, or a person authorized to handle the account, and returned to the Commission with a postmark date that is no later than 30 days after the date of the mailing in order to be considered and counted as part of the polling process.  This postmark date will be clearly set forth in the letter that accompanies the ballot mailed to the customer

17.  Within 60 days of the date on which Verizon North is advised that the customer balloting is positive, Verizon North agrees to begin the facility work required to implement the EAS contemplated by this settlement.  Installation of all necessary facilities and the cut-over to toll-free calling from the Seward exchange to the New Florence exchange will be completed within 180 days of the date on which the facility work was started, unless completion of the facility work is prevented within that time due to events or conditions not within the Company's control.

18.  It is solely within the discretion of Verizon PA and Verizon North to determine what facility work will be required to effect the implementation of the EAS contemplated by this settlement.

19.  Any tariff filings required to implement the EAS contemplated by this settlement will be made by Verizon PA within 60 days of the entry of a Commission Order approving this Joint Petition, and by Verizon North within 60 days of the date on which the Company is advised that the customer balloting is positive.  In no event will EAS be fully implemented until the Commission has approved the required tariff filings.

20.  If the customer poll fails for EAS from Seward to New Florence, the Complainants and the OCA agree not to file any complaints with the Commission that request EAS on that route.  This "stay-out" provision will remain in effect for a period of two (2) years from the date the Commission enters a final Order approving this Joint Petition.  Should such a complaint be filed within this two (2) year period, the Companies may cite this settlement as grounds for dismissal of the complaint.

21.  Effective upon the Commission's entry of a final, unappealable Order approving this Joint Petition without modification, the Formal Complaints filed by William G. Botti (Docket No. C‑20030153), Stephen J. Whisdosh, on behalf of the Ligonier Valley School District (Docket No. C‑20030263), Thomas L. Rowland (Docket No. C‑20030275), Joseph W. Rager (Docket No. C‑20030427), Fred E. Wood, Jr. (Docket No. C‑20030428), William K. Trimble, Jr. (Docket No. C‑20030702) and St. Clair Township (Docket No. C‑20030994) shall be considered withdrawn, with prejudice, and the Commission's files in these matters shall be closed.

22.  The Complainants, the OCA and the Companies agree that this settlement will not be used or cited as precedent in any future case before the Commission.

23.  Until approved by the Commission, the terms of this settlement shall remain confidential and shall be discussed only among the Complainants, the OCA, the Companies, the IXCs and any of their respective consultants and or counsel.

24.  This Joint Petition is contingent upon the Administrative Law Judge recommending and the Commission adopting and entering an Order accepting the settlement set forth herein in its entirety and without modification.  The Parties agree to waive the filing of Exceptions to an Initial Decision of the Administrative Law Judge that recommends the Commission adopt this Joint Petition without modification.

25.  The Parties agree that any Party shall have an opportunity to withdraw from the settlement set forth in this Joint Petition if the Administrative Law Judge recommends that the Commission enter a final Order adopting the Joint Petition but with modifications.  In that event, any Party shall give notice to the other Parties that it is withdrawing from this settlement.  Such notice must be in writing and must be given within ten (10) calendar days of the issuance of the Initial Decision of the Administrative Law Judge recommending entry of a Commission Order adopting this Joint Petition with modifications.  The consequences of any Party withdrawing from this settlement as set forth above is that all issues associated with the requests for EAS presented in these proceedings may be fully litigated before an Administrative Law Judge, unless otherwise stipulated between the Parties.

26.  This settlement is made without admission against or prejudice to any factual or legal positions that any of the Parties have asserted or may assert in the event that the Commission does not enter a final, unappealable Order approving this Joint Petition without modification.

27.  This Joint Petition is to be construed and enforced in accordance with the laws of the Commonwealth of Pennsylvania.

28.  This Joint Petition constitutes the entire agreement between the Parties in connection with the disputes raised in the Formal Complaints identified in Paragraphs 1 and 2 hereof and may only be changed by an agreement made in writing between and among all the Parties hereto, with approval of the Commission.

29.  This Joint Petition is binding upon the Parties hereto and their heirs, successors and assigns.

30.  The Parties agree that this Joint Petition may be signed in any number of separate counterparts and that, once signed by all Parties, all counterparts shall be considered as if contained in a single document.  (Footnotes omitted).
Attached, as Appendix A to the Joint Petition, is the proposed customer letter and ballot for the Seward exchange customers of Verizon North.

Discussion
It is the policy of the Commission to encourage parties to contested on-the-record proceedings to settle the dispute.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may include review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings not only benefit the individual parties, but also the Commission and all other ratepayers of the respondent utility.



The settlement submitted in this consolidated proceeding achieves the savings in time, effort and expense that would have been incurred in continued litigation of this matter, including possible appellate review of a Commission Order.  It also provides a fair and equitable means of resolving the disputes in this case.  Extended Area Service (EAS) will be provided to the Verizon PA subscribers in the New Florence exchange to the Seward exchange in Verizon North’s service territory.  Also, the subscribers in Verizon North’s Seward exchange will have the opportunity to decide whether EAS will be provided from that exchange to Verizon PA’s New Florence exchange.


It is my opinion that the proposed termination of the litigation in this consolidated matter, as set forth in the Settlement, as well as the relief proposed in the Settlement, are consistent with and in the public interest.  Accordingly, it is my opinion that the Settlement should be approved without modification.

Conclusions of Law


1.
The parties to and the subject matter of this proceeding are within the jurisdiction of this Commission.



2.
The proposed settlement as set forth in the Joint Petition is consistent with and in the public interest.



3.
The Settlement should be approved without modification.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Joint Petition for Full Settlement of Formal Complaints, submitted by all the parties to the consolidated proceedings, at Docket Nos. C‑20030153, C‑20030263, C‑20030275, C‑20030427, C‑20030428, C‑20030702, and C‑20030994, is approved, and the provisions of Paragraphs 9 through 30, inclusive, of the Joint Petition shall be construed as constituting an Ordering Paragraph, even though not fully set forth herein.


2.
That Verizon Pennsylvania, Inc., having agreed to do so, shall provide EAS between its New Florence exchange and the Seward exchange of Verizon North.



3.
That full implementation of EAS from the New Florence exchange to the Seward exchange shall occur within 180 days of the date on which the Commission’s Order in this consolidated proceeding shall be entered, unless completion of the facility work required to implement this EAS is prevented in that time due to events or conditions not within the control of Verizon Pennsylvania, Inc.



4.
That Verizon North, Inc., having agreed to do so, shall provide EAS between its Seward exchange and the New Florence exchange of Verizon Pennsylvania, Inc., subject to the following:



a.
Verizon North, Inc., shall bill its Seward exchange subscribers a surcharge of $1.00 per access line per month beginning with the first bill issued to Seward exchange customers after EAS has been fully implemented and will continue for a total of 24 months.  At the end of this 24-month period, the surcharge will be removed from the customers’ bills.


b.
A polling will be conducted of the Seward exchange customers in accordance with the Commission’s Regulation at 52 Pa. Code §63.75.  EAS from Seward to New Florence will be provided according to the terms of the Settlement only if the Seward customer poll yields a positive result, as defined by the Commission’s Regulation at 52 Pa. Code §63.75.



5.
That upon the entry of the Commission’s Order in this case, the complaints of the several, private Complainants, each having so agreed, will be deemed to have been withdrawn, with prejudice, and the following dockets shall be marked closed:  C‑20030153; C‑20030263; C‑20030275; C‑20030427; C‑20030428; C‑20030702; and C‑20030994.
Date:  November 8, 2004
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