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HISTORY OF THE PROCEEDING


On July 14, 2003, Vincent Gowans (Gowans or Complainant) filed a Complaint against The Philadelphia Gas Works (Respondent or PGW) alleging that the bill that PGW wants him to pay is not his.  He avers that he was living before at 23 South Salford Street, and that he moved to 670 Yewdall Street when the Salford Street house was sold.


Gowans wants the PUC to turn service on at 670 Yewdall Street.  His children and grandchildren are with him sometimes, and he is in need of hot water and gas for cooking.


The Mediation Unit of the Office of Administrative Law Judge gave mediation review to this case.  An Interim Order dated August 18, 2003, was served, and a report was filed in accordance with the Order on or about October 30, 2003.  



On August 12, 2003, PGW filed its Answer.  PGW denies that there was any error in its billing to this address.  PGW avers that there was a shut-off at the curb on August 23, 2001, and that approximately three months later, on November 9, 2001, the meter began recording usage, which continued until another curb turn-off on January 14, 2003.  PGW again found that service was active on April 15, 2003, gained access and terminated the account.  At that time, the meter index recorded was 7042.  Thereafter, PGW billed the Complainant for service from November 1, 2001 through April 15, 2003 in the amount of $2,445.15.



PGW further avers that BCS served a decision on informal complaint on May 14, 2003 in which the bill was found to be correct as rendered, and that Gowans was responsible for the disputed bill.  The decision also provided for a repayment agreement consisting of current bills plus $15.00 per month on the arrears.


On November 6, 2003, OALJ issued a hearing notice scheduling an initial in-person hearing to be held on this case on Wednesday, February 11, 2004 at 10:00 a.m. in an available hearing room in the Philadelphia State Office Building.  The case was later rescheduled to be held on December 19, 2003.  The case was assigned to Administrative Law Judge Allison K. Turner (ALJ) for hearing and decision.  



On November 18, 2003, the ALJ served a Prehearing Order establishing basic procedures to be followed before and during the hearing.



The hearing was convened as scheduled.  A transcript of 181 pages was created.  Gowans appeared and represented himself.  He testified but did not sponsor any exhibits.  Laureto Farinas, Esq., appeared and represented PGW.  He called one witness, Anne Marie Cromley, and sponsored nine (9) exhibits which were admitted to the record as PGW Exhibits 1 (blocker fact sheet), 2 (History Request Report for the Account), 3 (Lease Documents); 4 (Trans Union Trace Documents); 5 (Board of Revision of Tax Documents); 6 (Contacts for Premise Document); 7 (Meter Read Query Documents); 8 (Payments/Service Order Documents); and, 9 (BCS Decision).


The parties did not desire to file briefs.



On January 29, 2004, the ALJ received the transcript.  The record should be considered closed as of February 2, 2004.

FINDINGS OF FACT


1.
The respondent is PGW, which is a municipal entity that provides natural gas for compensation in the City of Philadelphia, Pennsylvania.



2.
The complainant is Vincent Gowans.  At the time of the hearing, he lived at 670 N. Yewdall Street, Philadelphia, PA 19143 (670 N. Yewdall).  He wants to become a residential customer of PGW at that address.  He previously lived at 23 South Salford Street (Salford Street).  Tr. 8-9.  He was a customer of PGW on Salford Street.



3.
Anne Marie Cromley is employed as a Customer Review Unit officer by PGW.  Her job entails investigating and resolving customer complaints.  She is familiar with this complaint.


4.
The last previous customer with an active account at 670 N. Yewdall Street had been Billy Gowans.  His service was shut off on August 23, 2001 for non-payment.  Tr. 69



5.
PGW records show that gas was flowing at the property as of November 5, 2001.  PGW 7



6.
PGW employees went to the address on January 14, 2003.  They could not gain entry, but they turned the gas off at the curb.  Tr. 62


7.
On April 15, 2003, following up on a tip, PGW servicemen went to 670 N. Yewdall and were able to gain entry.  Gas was flowing to the premises.  The servicemen called the Revenue Recovery unit of PGW, and a clerk there took down the information found on PGW 1 (Blocker Fact Sheet).  The names of the PGW employees are recorded as well as the date of the episode, the address of the property (670 N. Yewdall), the meter number, the index showing on the meter, and the name of the person at the property and his social security number.  The name was given as Winston Gowans.  Later, it turned out that the social security number given was that of Vincent Gowans, the complainant.  Tr. 63-65; PGW 1


8.
The PGW servicemen locked up the meter at that point by putting handcuffs and a swivel on it.  They also turned the gas off at the curb.  Id.



9.
When Gowans then tried to apply for service at the address, PGW billed him in the amount of $2,445.15 for gas consumption from November 1, 2001 to April 15, 2003.  PGW 2; Tr. 67


10.
During this period there was no customer of record and no active account at this address in PGW’s records.  Tr. 68



11.
At the time of the hearing, Gowans was not a customer of PGW at 670 N. Yewdall Street.  Tr. 9



12.
When customers or potential customers or customers without a contract officially apply for gas service, PGW usually runs their social security number and performs an address check as a credit check.  PGW performed such a search on Gowans when he applied for service.  It received a report from Trans Union Trace Plus showing Gowan’s current address as 670 Udall, Philadelphia, PA 19151, as of February 2002.  The report showed 23 S. Salford Street and 1337 N. Hobart Street as former addresses.  PGW produced no witness or any affidavit to verify this document.  PGW Exh. 4; Tr. 75-76


13.
670 Udall, Philadelphia, PA 19152 is not a correct street address and zip code for Gowans, and it may not exist as a street address in Philadelphia.



14.
Internet records of the Board of Revision of Taxes show that Vincent Gowans, with a mailing address of 1337 N. Hobart Street, is the owner of 23 S. Salford Street, and do not show that it has been sold recently.  They also show that Evelyn Gowans owns 1337 N. Hobart Street and 670 N. Yewdall Street.  PGW Exh 5; Tr. 77-78.  These records were printed off the internet, were not verified, and PGW did not know how recently they had been updated.  Tr. 106


15.
Gowans called PGW numerous times to find out the status of his application to get service at 670 N. Yewdall Street.  Contacts with him are shown in PGW’s records.  None of the recorded contacts show that Gowans was relieved of responsibility for payment of the bill at 670 N. Yewdall Street.  PGW 6; Tr. 84


16.
PGW’s records show consumption registering on the meter at 670 N. Yewdall Street from November 5, 2001 through May 6, 2003.  These are meter readings taken by the PGW employee as he or she rides by.  There is an AMR at the house.  This exhibit shows that the gas was turned off on 8/23/2001 and 4/15/2003.  It also shows a turn on 11/01/2001, because gas started flowing after this.  PGW 7; Tr. 85-87, 99


17.
According to PGW’s records, Gowans was a PGW customer at Salford Street from 1998 to 2001, and five payments were made during that time.  Company records show that gas service was cut off for non-payment.  PGW turned off his service on December 6, 2001.  PGW made the account final, but it did continue to send Gowans bills.  PGW 8; Tr.89-91, 95-96


18.
On May 14, 2003, at S.T. No. 1375544, the Bureau of Consumer Services (BCS) served a decision on informal complaint which found that the utility followed the proper procedures before terminating the service; that the total account balance is $2,445.15; that Gowans must pay PGW $1,100.00 within sixty (60)days of May 14, 2003 to have his service restored, and thereafter must pay his current bills plus $15.00 per month toward the arrears, by the due date each month until he has paid the account in full.  PGW 9


19.
Gowans had bought a house at 23 S. Salford Street “as-is” in 1979.  The house had not really been renovated.  He moved into it in 2001 and had gas turned on in his name, and it was on until about 2002.  He was on a monthly plan.  PGW turned the gas off.  He moved from there to his mother’s house.  Tr. 10



20.
At that time there were tenants in the house at 670 N. Yewdall Street whom he did not know.  They moved out.  He moved from his mother’s house to 670 N. Yewdall Street.  They made up a lease.  He did not sign this lease.  He did not know who was living in the house for any exact period of time before he moved in.  He knew there were tenants, and that his brother had lived there.  Tr. 11-12, 34


21.
He was at the premises on the day the two servicemen from PGW arrived to check the meter and turned off the gas.  He let them in.  Within a week, he got a bill from PGW for $2,500.00.  He denied that this bill was his.  He went to the PGW office at 52nd and Chestnut Street to show proof of where he moved from.  He showed them something with his mother’s address on it as his mailing address.  This was when he was told that gas was being stolen at the property, and he was told to deal directly with Mr. Harris.  Tr. 13



22.
He talked to Mr. Harris at first, but then he could not get through to him.  Then he filed his informal complaint with the Commission.  Tr. 15



23.
He then talked to Lionel Gonzalez, an investigator with the Commission, and told him that he had gas service in his name at Salford Street during the time that gas was being stolen at N. Yewdall Street.  Gonzalez said he would check with PGW, and he asked if Gowans could produce some old bills from that time, but Gowans threw away a lot papers when he moved from Salford Street.  Tr. 18



24.
At the hearing, Gowans had with him his non-driver’s license that shows his address as 23 N. Salford Street.  A copy of this is included in PGW 3.  He had nothing else with this address on it with him.



25.
When Gowans applied for service at 670 N. Yewdall Street, PGW billed him for usage at the property from November 1, 2001 to April 14, 2003.  It assigned him an account number at that time.  He was considered to be a customer without a contract.  He was not considered to have had an active account before that date at this address.  Tr. 67; PGW 2 



26.
When Gowans applied for service in his name at 670 N. Yewdall after April 15, 2003, PGW asked him to provide documents to show he had not been living there before.  He provided:  an unsigned lease between himself and Evelyn Gowans for the premises at 670 N. Yewdall with the date 4-17-03; a water bill for the service address of 23 South Salford Street for December 13, 2001 sent to Vincent Gowans at 1337 N. Hobart Street, Philadelphia 19231-4115; a Notice of Trial Summary Case from Delaware County addressed to Vincent Gowans at 1337 Hobart St., Philadelphia PA 19143; and, a Pennsylvania Identification Card (non-driver’s license) with a picture of Gowans showing his address as 23 S. Salford Street, Philadelphia, PA 19139.  PGW 3.  



27.
These documents were rejected by PGW as proof of residence because: 1) the lease is not signed by the owner or the tenant (his mother or himself); 2) the Hobart Street address is his mother’s address and he could easily be receiving mail there without living there; and, Gowans’ receipt of a water bill at this address does not mean he lived there.  This bill is for water service at another address, sent to him at Hobart Street.  Tr.71-73, 104



28.
Gowans does not routinely have a lease with his mother when he lives in one of her houses.  He got this lease because PGW asked for one.  Tr.  41


29.
Gowans could not remember exactly where he lived during the first 6 months of 2003.  He lived part time at his mother’s house, and with friends, and sometimes at N. Yewdall Street.  He could not give any dates for these various residences.  Tr. 32-33
DISCUSSION


The general allegations made by the complainant present this as a “duty to serve” case.  The Answer from PGW presents this as a theft case.  According to Gowans, the first day he moved into the house, PGW employees arrived, and when he let them in, cut off the gas, and very shortly he got a bill for gas consumption for about $2,500.00.  PGW asserts that Gowans had been consuming gas at the address in question, 670 N. Yewdall, since November 2001; that PGW had billed him accordingly when it found him in the house on April 15, 2003.  PGW refuses to provide service to Gowans at 670 N. Yewdall until he pays this bill.  Gowans denies that the bill is his, and alleges besides that he cannot pay that bill.



The Commission has jurisdiction over matters of “adequate, safe, efficient and reasonable [utility] service”.  The Commission has had partial jurisdiction over PGW’s provision of service since the effective date of Section 2212 of the Natural Choice and Competition Act, 66 Pa.C.S. §§2201, et seq., and has had full jurisdiction over the provision of utility service by PGW since September 1, 2003, the effective of date of PGW’s restructuring.  



Under Section 1501 of the Public Utility Code (Code) (relating to Character of service and facilities), PGW must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C. S. §1501.  Service is defined to include “any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities...in the performance of their duties under this part to their patrons, employees, other utilities and the public…”  66 Pa. C. S. §102.  (Emphases added).  In this case, Gowans is a member of the public seeking to become a patron at a specific address, namely 670 North Yewdall St., Philadelphia, PA 19143.


As the complainant, Gowans has the burden of proof to show that his allegations are correct, and that he is entitled to the relief he seeks.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), generally provides that a party seeking affirmative relief from the Commission has the burden of proof.  The Pennsylvania Supreme Court has held that the term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The term “preponderance of the evidence” means one party must present evidence, which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  If a Complainant initially makes out a prima facie case, the burden of going forward with rebuttal evidence shifts to the Respondent, but the ultimate burden of proof does not shift, and remains with the Complainant.  Malcolm Waldron v Philadelphia Electric Company, 54 Pa. PUC 98 (1980). 



In addition to determining whether Complainant has satisfied its burden of proof, care must be exercised to ensure that the material facts underlying the Commission’s decision are supported by substantial evidence.  2 Pa. C.S. §704.  The term “substantial evidence” has been defined by the various Pennsylvania courts as being such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western R. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).



The general rule regarding the reliability of hearsay evidence in administrative proceedings is:  “An administrative agency cannot make a favorable finding based upon hearsay if the evidence is not corroborated by other evidence in the record.  Walker v. Unemployment Compensation Board, 367 A2d 366 (Pa. Commonwealth 1976) (Walker).  The “Walker rule” applies even if there is no objection to the evidence.  Id.  Actually, the Walker Court formulates the rule as “(1) Hearsay evidence, properly objected to, is not competent evidence to support a finding of the Board [citations omitted]; (2) Hearsay evidence admitted without objection, will be given its natural probative effect and may support a finding of the Board, if it is corroborated by any competent evidence in the record, but a finding of fact based solely on hearsay will not stand. [Citation omitted].” Walker at 370.  (Emphasis in original).  The Commission has applied the rule from the Walker case in its proceedings.



The evidence of both parties includes hearsay evidence.  Gowans often related conversations that he allegedly had with PGW representatives which are not verified or corroborated.  PGW presented copies of documents from the internet and reports that it claims it keeps as part of its business records, but these are not similar in form or content to many of its routine business records.  



This is a theft case.  Gas service was shut off at the curb for non-payment at 670 N. Yewdall Street on August 23, 2001.  Meter readings of the AMR at that address showed that gas was flowing to that address as of November 5, 2001, and continued to flow until January (when it was again cut off at the curb) and April of 2003.  Acting on a tip, PGW finally entered the house on April 15, 2003 and locked the meter as well as turning the gas off at the curb again.  PGW employees found Gowans at the house.  



If PGW was prosecuting Gowans for theft under criminal laws and procedures, it would have to meet a higher standard of proof to show that he was the thief, than is applicable in Commission proceedings.  By billing Gowans and refusing to provide him service, PGW has shifted the burden of proof to Gowans to show he was not consuming gas at 670 N. Yewdall Street.  Here, Gowans must only meet “the preponderance of the evidence” test.


PGW’s exhibits and testimony show that Gowans was a gas customer at S. Salford Street until December 6, 2001, and that gas started flowing at N. Yewdall Street in early November 2001 and continued flowing until it was shut off on April 15, 2003.



The key factual issue is whether or not Gowans was living at 670 N. Yewdall Street for any period of time, or all of it, between November 1, 2001 and April 15, 2003, and thereby consuming gas at that address.  If Gowans could have shown that he was living elsewhere, then he would not have been responsible for the gas use at 670 N. Yewdall.  However, Gowans testimony is not reliable on this subject.  He first stated that he and his mother had agreed to a lease, Tr. 12, and he had just moved out of his mother’s house and into 670 N. Yewdall Street, and that he was there one day, and that PGW employees arrived and cut off the gas.  Tr. 12.  He also stated that he moved out of his house on S. Salford Street when gas was cut off in 2002 and into his mother’s house, but that he did not stay there because he did not want to live with his mother, and then moved into N. Yewdall Street.  Tr. 10-11.  He said that he knew that tenants had lived there but he did not know who.  Tr. 11.  He also knew that his brother had lived there for a time.  Id.  


Under cross-examination by Mr. Farinas, Gowans stated that he was not sure when he sold the S. Salford Street House, nor was he sure when he registered the deed, maybe August 2003.  Tr. 28.  Gowans admitted having an outstanding gas bill at Salford Street, but had no idea whether he had paid it.  Tr. 30.  He stated that he lived at Hobart Street quite a few times, but the last year of 2003 about 7 months ago.  Tr. 30-31.  He was not sure where he was living in April or March of 2003.  Tr. 32.  He was not sure where he was living for the first three to six months of 2003.  


Gowans stated that he lived at Hobart Street in 2003; that he had just moved out of N. Yewdall Street; that he was back and forth because there is no gas.  He was going from one place to another, at his mother’s or his friend’s or somewhere.  Tr. 33.  He was not certain of the date.  He did not know who lived at N. Yewdall Street before he moved in.  Tr. 33-34.  Gowans stated that he had stuff there, but that he never took residence there.  Tr. 36.  When pressed for dates as to when he applied for gas service at N. Yewdall Street, he began to read from the ALJ’s Prehearing Order, and gave the date that PGW filed its Answer.  However, he agreed that he applied for gas service after PGW came to the property.  Tr. 40-41.



Gowans admitted that he was living at 670 N. Yewdall Street off and on during part of the disputed period of November 5, 2001 to April 14, 2003, but stated that he did not stay there because there was no gas.  Gowans provided no lease nor any other evidence that he was living at any other address during that time period, except that his testimony that he stayed at his mother’s house for periods of time.



He has also contended that he was living at S. Salford Street during the disputed period.  PGW records show that the gas service was terminated on December 6, 2001.  He stated that he moved to his mother’s house when gas service was terminated there.  In other words, he would not have been living at S. Salford Street during the disputed period.  He has presented no actual proof as to where he was living during that time.  


He states that when he moved out of Salford Street that he moved into his mother’s house, but subsequently moved out because he did not want to live there.  He states that he moved into 670 N. Yewdall Street, but could not stay there all the time because there was no gas, and that he lived around with friends, and sometimes with his mother.  He did not know the names of any tenants that might have been living at N. Yewdall Street.  He did know that his brother had been living there, and expressed suspicion that some of his brother’s bill was now being charged to him.


The ALJ concludes that Gowans’ testimony was circular and evasive and unreliable in the extreme on this issue, and that he presented no reliable evidence that he was living any place other than 670 N. Yewdall Street during the disputed period.  He has neither gas bills nor any other utility bills during the disputed period at any address.  He does have a water bill at Salford Street for the period ending December 31, 2001, but nothing after that.  He has no lease for other premises during that period.  The pages of the lease he presented for N. Yewdall Street were dated 4-17-03, and would have not been in effect during the disputed period.


Gowans claimed that he took all his papers that supported his application to PGW, and that PGW had not returned them.  He agreed that the copies of documents included in PGW Exhibit 3 were indeed copies of the documents he turned in to PGW.  Tr. 55.  Gowans claimed that Mr. Harris and Mrs. Adams told him that his papers were approved for gas service, Tr. 54-55, but nothing in the rest of his testimony, or in PGW’s testimony or exhibits corroborates this.


The ALJ concludes that for purposes of this proceeding and of receiving gas service from PGW, Gowans is responsible for the gas bill for 670 N. Yewdall Street for the period from November 1, 2001 to April 15, 2003.



One final note:  PGW’s records showed that gas was being consumed every month at the N. Yewdall Street address between November 1, 2001 and April 15, 2003, and no action was taken by PGW until it received a tip in January and again in Aril 2003.  Apparently, no bills were generated.  There was not a customer of record at the address.  These conditions continued to exist for about 15 months, with PGW receiving information through its own procedures that gas was being consumed, but no acknowledgement of this appeared in termination activities.  The ALJ opines that PGW should have the ability to use its own information to stop gas flow without waiting for a tip.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the subject matter and the parties.



2.
As the Complainant, Gowans had the burden of proof to establish that he was not responsible for the bill PGW has issued to him, and that PGW should provide service to him without payment of the bill.


3.
Gowans did not present evidence of a place of residence for any length of time between November 1, 2001, and April 15, 2003.


4.
Gowans presented evidence to show that he had taken documents in to PGW to support his application, but these did not show a place of residence as required. 
ORDER



THEREFORE, 



IT IS ORDERED:


1.
The complaint of Vincent Gowans v. Philadelphia Gas Works, docketed at C-20030704 is hereby dismissed, and the file shall be marked closed.



2.
The Bureau of Consumer Services decision at S. T. 1375544 is hereby affirmed.


3.
In order to receive service at 670 N. Yewdall Street, Vincent Gowans must within 60 days after the date of the final order in this case, pay to PGW $1,100.00.



4.
After service is connected, Gowans shall pay monthly to PGW all his current bills, plus $15.00 per month towards the arrears.  Payments are to begin with the first bill after service is initiated.


5.
Gowans must make all payments by the due date of each month’s bill and continue making the payments until he has paid the account in full.


6.
PGW will not charge late payment fees to Gowans’ account as long as he pays according to this decision.  However, PGW may apply late payment fees if Gowans does not pay on time or does not keep this agreement.








_________________________________







Allison K. Turner








Administrative Law Judge
Date:
November 9, 2004
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