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:

Philadelphia Gas Works


:

INITIAL DECISION
Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


On October 27, 2003, Thomas S. Flint (Complainant) filed a formal complaint (Complaint) against Philadelphia Gas Works (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that Respondent terminated his gas service following a dispute regarding whether he owed payments on the balance he accumulated prior to his enrollment in Respondent’s Customer Responsibility Program (CRP).  Complainant requests that Respondent be directed to: (1) forgive his arrears prior to his enrollment in CRP; (2) credit to his account the payments he made following his receipt of a letter from Respondent informing him that his pre-CRP arrearage would be forgiven; and (3) restore his service.



On January 7, 2004, Respondent filed an Answer.  Respondent avers that Complainant had no arrears at the time he was enrolled in the CRP on September 14, 1998.  Respondent also avers that Complainant accumulated an arrearage subsequent to his enrollment in CRP.  Respondent further avers that it sent Complainant a letter in error on October 7, 2002, stating that his arrears would be forgiven.  Respondent requests that the Commission affirm a decision of the Bureau of Consumer Services (BCS) dated September 19, 2003, that required that Complainant make a down payment of $1,288, and then pay his current bills plus $100 toward his arrears.



By Hearing Notice dated February 4, 2004, this case was assigned to me and a hearing was scheduled for May 17, 2004.  On February 17, 2004, I issued a Prehearing Order that set forth certain procedural rules that would be followed in this case.



The hearing was held as scheduled on May 17, 2004.



Complainant appeared pro se and testified.  Complainant introduced two exhibits, both of which were admitted into evidence.



Respondent was represented by Laureto Farinas, Esquire.  Respondent presented the testimony of Anne Marie Cromley.  Ms. Cromley is employed by Respondent as a senior customer review officer.  (Tr. 26).  Respondent introduced at the hearing exhibits 1, 2, 3, 4 and 7.  Those exhibits were admitted into evidence.  Respondent failed to submit late-filed exhibits 5 and 6.  Respondent is admonished to in the future timely submit the documents it was directed by the presiding officer to submit.  See, transcript page 57.



The transcribed record of the hearing consists of 68 pages.

FINDINGS OF FACT


1.
Complainant, Thomas S. Flint, resides at 1316 South 51st Street, Philadelphia, PA 19143.  (Tr. 5).


2.
In September 1998 Complainant was re-enrolled in Respondent’s Customer Responsibility Program (CRP) after emerging from bankruptcy.  Respondent started Complainant’s account balance at $0 at that time.  (Tr. 29).



3.
During the eight month period from December 1999 to July 2000, CRP customers, including Complainant, did not receive bills due to a problem with Respondent’s billing system.  (Tr. 31).


4.
On October 14, 2000, Complainant entered into a new CRP agreement with Respondent.  His arrearage at that time of $2,337.47 was frozen for possible forgiveness.  (Tr. 33-34; PGW Ex. 1 at 2).



5.
Respondent considered the CRP agreement broken after Complainant failed to make three consecutive payments on July 22, 2002, August 20, 2002 and September 19, 2002.  (Tr. 39-40).



6.
The CRP agreement provided that if Complainant missed two payments he could be removed from the program and his service could be shut-off if he did not pay or make an agreement on the bill.  (PGW Ex. 7 at 2, ¶5).



7.
Respondent presented to Complainant a shut-off notice dated September 23, 2002.  (Tr. 39-40; Complainant Ex. 2).



8.
On October 7, 2002, Complainant went to Respondent’s district office and paid $671.01 to avoid shut-off.  His arrearage at that time was $5,129.69.  (Tr. 41; Complainant Ex. 2; PGW Ex. 1 at 3).



9.
In error, Respondent sent to Complainant a letter dated October 7, 2002, that stated that his arrearage had been forgiven.  (Tr. 44-45).



10.
In order to qualify for arrearage forgiveness, Complainant was required to make consecutive monthly payments for a year – which he did not do.  (Tr. 44-45).



11.
On November 5, 2002, Complainant called Respondent and was told he had to pay the arrearage.  (Tr. 7-8; PGW Ex. 3).



12.
On April 17, 2003, Respondent’s representative went to Complainant’s residence to terminate his service.  However, in lieu of terminating Complainant’s service, Respondent’s representative accepted a $1,000.00 payment from Complainant and informed him that he had 3-5 days to enter into a payment agreement with Respondent.  (Tr. 43-44).



13.
On April 22, 2003, Respondent’s representative went to Complainant’s residence and terminated his service.  Complainant’s account balance at that time was $6,219.62.  (Tr. 43-44; PGW Ex. 1 at 4).


14.
On September 19, 2003, the Bureau of Consumer Services (BCS) rendered a decision on Complainant’s informal complaint.  BCS required Complainant to pay Respondent $1,288.00 in order to have his service restored and then pay his current bills plus $100.00 toward his arrears.  (PGW Ex. 4).



15.
Complainant’s payment history is as follows:




1999


-

1 payment




2000


-

2 payments




2001


-

no payments




2002


-

2 payments




2003


-

3 payments

(Tr. 48-49; PGW Ex. 1).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges that Respondent terminated his gas service after: (1) he made the payment it requested; (2) leading him to believe that his arrearage had been forgiven; and (3) telling him that he had thirty (30) days to go to one of Respondent’s district offices and enter into a payment agreement.  (Tr. 7-8).  Complainant also testified that his problems stem from a period of time that Respondent did not bill him for service.  (Tr. 7-8).  Respondent denies the allegations.



Evidence of record provides that Complainant was re-enrolled in Respondent’s CRP in September 1998, after emerging from bankruptcy.  Respondent at that time started Complainant’s account balance at $0.  He was required under his CRP agreement to pay $96.00 a month for gas service.  Complainant made the $96.00 payments in October, November and December 1998.  (Tr. 48-49; PGW Ex. 1).



Complainant made one (1) payment in 1999, that was on March 1, 1999.  (Tr. 48-49; PGW Ex. 1).  During the eight (8) month period from December 1999 to July 2000, CRP customers, including Complainant, did not receive bills from Respondent due to a problem with Respondent’s billing system.  On October 14, 2000, Respondent entered into a new CRP agreement with Complainant.  Complainant’s account balance at that time of $2,337.47, was frozen by Respondent for possible forgiveness if he timely paid all of his gas bills during the course of a year.  Complainant failed to do so.  He made two (2) payments in 2000, no payments in 2001, and two (2) payments in 2002.  



When Complainant failed to make payment on three consecutive bills in 2002 (July 22, 2002; August 20, 2002; and September 19, 2002), Respondent considered the CRP agreement broken.  Complainant was informed when he entered into the CRP agreement that if he missed two payments he could be removed from the program and his service could be shut-off if he did not pay or make an agreement on the bill.  (PGW Ex. 7 at 2, ¶5).  Respondent consequently provided to Complainant a shut-off notice dated September 23, 2002.  The shut-off notice stated that Complainant had ten (10) days (or by October 3, 2002) to pay missed CRP payments which total $559.90 or he could be removed from CRP for one year and his gas service could be shut-off.  (Complainant Ex. 2).


On October 7, 2002, Complainant went to one of Respondent’s district offices and made payment of $671.01.  Complainant’s arrearage at that time was $5,129.69.  Complainant received from Respondent via the mail a letter dated October 7, 2002, that stated that his arrears had been forgiven.  Respondent sent that letter to Complainant in error as he had not fulfilled the requirements for forgiveness of his arrearage, i.e. timely bill payments for a year.



Complainant subsequently received correspondence from Respondent threatening to terminate his service if he did not enter into a payment arrangement with Respondent.  (Tr. 7).  On November 5, 2002, Complainant called Respondent regarding CRP arrearage forgiveness.  (Tr. 7; PGW Ex. 3).  Complainant was told that he had to pay the arrearage.  (Tr. 7).



On April 17, 2003, Respondent’s representative went to Complainant’s residence to terminate his gas service.  Complainant then asked Respondent’s representative if there was any amount less than $5,000 that he would accept to leave Complainant’s service on.  (Tr. 7-8).  Respondent’s representative told Complainant that Respondent would accept $1,000 at that time, but that it was incumbent upon Complainant to go to one of Respondent’s district offices within 3-5 days and enter into a payment arrangement with Respondent.  Complainant failed to do that, and on April 22, 2003, Respondent’s representative went out to Complainant’s residence and terminated his gas service.  Complainant’s account balance at that time was $6,219.62.  (PGW Ex. 1 at 4).



On September 19, 2003, BCS rendered a decision on an informal complaint brought by Complainant.  BCS required Complainant to pay Respondent $1,288.00 to have his gas service restored and then monthly pay his current bills plus $100 toward his arrears.



Respondent’s failure to bill Complainant for an eight (8) month period of time (due to a problem with its billing system) and the letter it sent to him in error forgiving his arrears, does not excuse Complainant from complying with Respondent’s requirements for keeping his service on.  Utilities are permitted under Commission regulations to bill customers for previously unbilled utility service, provided customers are given the opportunity to enter into a reasonable payment agreement on any make-up bill.  See, 52 Pa. Code §56.14.  I note that in this case, subsequent to the period of time that Complainant did not receive bills (December 1999 – July 2000), he entered into a new CRP agreement with Respondent for the payment of his bills (October 14, 2002).  And in regard to the arrearage forgiveness letter, Complainant quickly became aware that the letter was sent to him in error.  He testified that shortly after receiving the letter dated October 7, 2002, he received correspondence from Respondent threatening to terminate his gas service if he did not make arrangements with Respondent to pay-off his debt.  Complainant also testified that when he contacted Respondent on November 5, 2002, he was told that he was required to pay-off his arrearage.  I also believe, given Complainant’s poor payment history, that Respondent’s representative likely informed Complainant on April 17, 2003, that he had 3-5 days to go to Respondent’s district office and enter into a payment agreement, and not 30 days, in order to avoid shut-off.


Under the facts of this case, I believe that the BCS decision is just and reasonable.  Therefore, in order to have service restored, Complainant must pay to Respondent $1,288.00, and then monthly pay his current bills plus $100 toward his arrears until it is extinguished.  
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet his burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Thomas S. Flint v. Philadelphia Gas Works. at Docket Number Z-01472996 is dismissed.



2.
That in order to have gas service restored, Complainant shall pay to Respondent $1,288.00, and then monthly pay to Respondent his current bills plus $100.00 toward his arrears until it is extinguished.


3.
That this case be marked closed.








__________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
November 10, 2004
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