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Robert L. English, Jr.




:








:


v.
:
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:

National Fuel Gas Distribution Corporation

:
INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING

On May 10, 2004, Mr. Robert L. English, Jr. (“Complainant”) filed a formal Complaint against National Fuel Gas Distribution Corporation (“NFG” or “Company” or “Respondent”) alleging that his gas was shut off on April 12, 2004, without notice of service termination.  This formal Complaint is an appeal of the Bureau of Consumer Services’ informal decision.  Mr. English states that he knew that he owed money for his gas service, but if he had been made aware that termination procedures were pending, he would have made arrangement to prevent service termination.  Complainant requests a chance to make payment arrangements and to have his gas turned back on.  Complainant suggests that the utility should make sure the customer knows that the service is to be shut off instead of just performing the shut off of service and letting the Pennsylvania Public Utility Commission (“PUC” or “Commission”) worry about the aftermath.

On June 24, 2004, NFG filed an Answer disputing in part the allegations of the Complaint.  Respondent admitted to the termination of gas service on April 12, 2004, due to alleged habitual non-payment of bills and an overdue account.  Respondent admitted that Complainant owed money for previously provided natural gas service without a payment received on the account over the eleven (11) months prior to termination of service; and thus, an accrued balance of $2,841.10.  Respondent denied that Complainant was unaware of the impending termination.  Respondent detailed further the various methods used to provide service termination notice to Complainant including:  (1) Respondent sent seven (7) separate notices in the mail; (2)  Respondent sent a ten (10) day final notice on March 18, 2004; (3) Respondent made three attempts to reach Complainant by telephone on two different occasions, March 23, 2004 and March 25, 2004, and left a message on Complainant’s answering machine on March 23, 2004; and (4) Respondent left a 48-hour termination notice tag at Complainant’s residence on April 5, 2004.  Respondent requests that the Pennsylvania Public Utility Commission (“Commission” or “PUC”) dismiss the Complaint.

By Hearing Notice dated September 3, 2004, the parties were notified that an Initial Telephone Hearing was scheduled for Tuesday, October 12, 2004.  This case was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.  
I issued a Prehearing Order on September 15, 2004, advising the parties of applicable procedures regarding advanced submission of proposed exhibits, attorney representation, continuances, subpoenas, discovery and informal information exchange, complainant’s burden of proof, and the Commission policy encouraging settlements.  The Prehearing Order reminded the parties of their responsibility to notify the ALJ of any change in the telephone number where they could be contacted for the hearing.



In accordance with the provisions of the Prehearing Order, by cover letter dated October 4, 2004, NFG submitted two copies of four (4) proposed exhibits.  On October 7, 2004, Mr. English sent by facsimile two (2) proposed exhibits for possible use at the Initial Telephone Hearing.  
A telephonic hearing was held on October 12, 2004.  Mr. English appeared pro se and testified on his own behalf.  Mr. English’s two exhibits were admitted into the record without objection.  NFG was represented by Mr. Lee E. Hartz, Esq. who presented the testimony of one witness, Ms. Kathleen Whipple, and introduced five (5) exhibits, which were admitted without objection into the record.  The testimony generated a transcript of eighty (80) pages.  The record 
was closed by Interim Order dated October 14, 2004, which admitted NFG’s late filed Exhibit No. F displaying the history of gas termination notices and contacts to Mr. English’s residence.  No briefs were filed.  This matter is ripe for a decision.
FINDINGS OF FACT

1. The Complainant is Robert L. English.  Prior to termination of gas service, Mr. English received gas from NFG at 6 Biddle Street, Warren, Pennsylvania, 16365.  Complaint. 

2. Mr. English’s service was shut off on April 12, 2003. Tr.8-9, Exhibit A.

3. Mr. English had surgery on July 16, 2003 and did not return to work until November 3, 2003.  Tr. 9.

4. Mr. English’s household weekly income over the period of July 16, 2003 to November 3, 2003 was $280.00.  Tr. 7-9.

5. Mr. English did receive a ten-day shut off notice and at that time was back at work.  Tr. 7, 38-39. 

6. Mr. English does not recall receiving a 48-hr shut off notice for his gas service or a phone call from NFG stating impending termination of gas service.  Tr. 9-10.

7. Mr. English would have sought to make payment arrangements through the Company or the PUC if he had received a 48-hr shut off notice from NFG.  Tr. 11.

8. Mr. English’s household is made up of three adults, Mr. English, his wife, his youngest adult daughter and his three-year old granddaughter.  The household will soon increase with another child as his adult daughter is expecting. Tr.13. 
9. Mr. English’s house is generally heated by a gas furnace.  Tr. 13-14.
10. Mr. English’s regular, re-occurring monthly household expenses (excluding gas heating) include:





Rent/mortgage



$  610.19




Electric



$  240.00





Telephone



$  160.00





Food




$  600.00





Prescriptions



$    50.00





Sewage



$    80.00





Trash pickup



$    25.00





Water




$    80.00




Automobile:






-- 2001 Hyundai Timerod
$   325.03





-- 2003 Jeep Wrangler

$   372.67





Life Insurance Premiums

$     50.00





Cable television


$     50.00





Car -- Repair & maintenance

$     25.00





       -- Gas



$   200.00





       -- Insurance


$   121.00




Credit Cards & charge accounts





-- Community Consumer Discount   
$   219.00




Loan payments





-- NW Visa



$     25.00





-- Household Bank


$     50.00





-- Plainview



$   110.00





Other expenses







-- Sears



$     50.00





-- Internet



$     20.00





-- Sams



$     50.00






Grand Total Monthly Expenses:
$3,352.89 



English Hearing Exhibit No. 1.
11. Mr. English’s monthly household income includes:





Salaries, wages & tips

$4,400.00




Child support


$   100.00




Total Monthly Income:
$4,500.00



English Hearing Exhibit No. 1.
12. Mr. English had a medical certification dated October 1, 2003 stating it was in effect for a maximum of thirty (30) days.  English Hearing Exhibit No. 2.

13. NFG residential account number 14045531 is for Mr. Robert L. English, Jr. Tr. 43-44 and NFGD Exhibit No. A.  

14. Mr. English’s account was terminated for non-payment on April 12, 2004.  Tr. 45, 59 and NFGD Exhibit No. A.   
15. At the time of termination the outstanding balance due on the account of Mr. English was $2,639.96.  Tr. 45.
16. The last payment received on Mr. English’s account was June 19, 2003 in the amount of $375.00. Tr. 45-46.
17. Mr. English’s account was terminated for non-payment on two previous occasions, March 1999 with an account balance due of $1,233.57 and April 2002 with an account balance due of $873.65.  Tr. 46-47.

18. Mr. English has had five (5) payment arrangements with NFG regarding his gas utility service account.  Two of these payment arrangements were entered into with the Company on April 17, 2002 and June 3, 2003 and the remainder of the agreements was issued by the Commission.  Tr. 48 and NFGD Exhibit D.

19. Mr. English has not complied with any of the previous NFG payment arrangements. Tr. 51.

20. For the five (5) previous NFG payment arrangements with Mr. English, the income reported by the customer is in every instance more than the expenses.  Tr. 52 and NFGD Exhibit No. D. 

21. The BCS Decision of April 15, 2004 was the last decision entered on Mr. English’s NFG gas account requiring payment of $2,040 for restoration of service.  Tr. 52-53 and NFGD Exhibit No. B. 
22. A usage comparison report of Mr. English’s account is NFGD Exhibit C.

23. NFG accounted for eleven (11) termination notices on Mr. English’s account since May 13, 2002 and five (5) termination notices since November 2003. Tr. 56 and NFGD Exhibit No. A.

24. The termination notices are generated through the Company’s computer system and are issued by sending a ten-day notice to the customer.  Tr. 56.
25. NFGD Exhibit E represents the collection process.  Entries are made manually and by the computer system.  Tr. 56-57.

26. NFG issued a ten-day notice to terminate service to Mr. English on March 18, 2004.  Tr. 57 and NFGD Exhibit No. E. 
27. NFG attempted to contact Mr. English by telephone on March 23, 2004, got an answering machine and left a message. Tr. 57.

28. NFG contacted Mr. English by phone and left a message with a family member on November 20, 2003, December 19, 2003, January 22, 2004, and February 20, 2004.  Tr. 57-58 and NFGD Exhibit No. F. 
29. NFG notified the PUC about the impending termination of gas service at Mr. English’s residence on March 26, 2004.  Tr. 58.
30. NFG’s records indicate a 48-hour notice was left at Mr. English’s residence on April 5, 2004.  Tr. 58.

31. NFG’s records indicate the total amount due on Mr. English’s account is $2,841.10.  Tr. 59.

DISCUSSION
Mr. English contests whether NFG provided sufficient notice of gas service termination on April 12, 2004.  Complainant states that he is in the present situation because he had surgery in July 2003 which caused him to be out from work until November 2003 and caused a considerable reduction in his monthly income.  As the Complainant seeking affirmative relief from the Commission, Mr. English bears the burden of proof. 66 Pa. C.S. § 332(a).

To satisfy this burden, the complainant must demonstrate that the named utility is responsible for the problem described in the Complaint.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992), Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Public Utility Comm’n, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.



The PUC regulations provide notice procedures prior to termination of service.  52 Pa. Code §§ 56.91—56.99.   Specifically, Section 56.93 states:

Except when authorized …, a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive.  For purposes of this section, “personal contact” means:

(1)
Contacting the ratepayer or responsible adult occupant in person or by telephone.

(2)
Contacting another person whom the ratepayer has designated to receive a copy of a notice of termination, other than a member or employe of the Commission.

(3)
If the ratepayer has not made the designation noted in paragraph (2), contacting a community interest group or other entity, including a local police department, which previously shall have agreed to receive a copy of the notice of termination and to attempt to contact the ratepayer.
(4)
If the ratepayer has not made the designation noted in paragraph (2) and if there is no community interest group or other entity which previously has agreed to receive a copy of the notice of termination, contacting the Commission in writing.

52 Pa. Code § 56.93.  Section 56.95 provides the procedure for deferred termination when no prior contact is made with the ratepayer as proscribed, stating the following:
If a prior contact has not been made with a responsible adult either at the residence of the ratepayer, as required by § 56.94 … or at the affected dwelling, the employe may not terminate service but shall 
conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling, advising that service will be disconnected not less than 48 hours from the time and date of posting.

52 Pa. Code § 56.95.  The key issue in this dispute is whether NFG acted in compliance with PUC regulations in providing notice to Mr. English of gas service termination on April 12, 2004.  


I find that NFG has complied with PUC rules and regulations in terminating the gas service of Mr. English.  NFG’s witness, Ms. Kathleen Whipple, testified that the last payment received on the account was June 19, 2003.  Tr. 45.  The account was terminated on April 12, 2004, for an outstanding balance of $2,639.96.  Tr.45.  After the June 2003 payment, NFG sent six (6) termination notices to Mr. English as a ten-day notice in compliance with Sections 56.91 of the PUC’s regulations. 52 Pa. Code § 56.91; see also Exhibit A and Tr. 56.  NFG issued a ten-day notice to Complainant on March 18, 2004.  Exhibit E and Tr. 57.  NFG left a message on Complainant’s answering machine on March 23, 2004 complying with 52 Pa. Code § 56.93(1).  NFG left messages prior to March with family members on February 20, 2004, January 22, 2004, and December 19, 2003.  Tr. 57-58.  NFG documented these phone calls through notations on its computer system.  Exhibit F and Tr. 60-61.  NFG notified the PUC of the impending termination at Complainant’s residence on March 26, 2004 in compliance with 52 Pa. Code § 56.93(4).  NFG testified that a 48-hour notice was left at the residence of the Complainant on April 5, 2004 in the form of a yellow door hanger on the door of Mr. English’s residence complying with 52 Pa. Code § 56.95.  


Complainant contests whether the 48-hour notice was adequately performed.  Complainant testified that he never saw a door hanger at his residence.  The Company provided adequate documentation that the 48-hour notice was performed.  Mr. English noticeably does not contest that he did not owe NFG payment for adequate service or that he did not know that NFG was pursuing termination of the gas service; he states that he did not see the tag on his door.  
I find that the 48-hour notice was adequately performed by the Company.  The Company provided documentation that on at least three (3) separate occasions a family member was contacted about the impending termination of service.  Complainant seemed to have had knowledge of the impending service termination and yet, did not act on providing payment to stop the impending termination.  The Complainant continued to receive service termination notices and perhaps developed an indifferent attitude toward warnings of impending terminations.  Complainant is now heard to state that he never saw a 48-hr notice from Respondent; and therefore, Respondent did not provide adequate notice for termination of service.  Complainant further states that had he actually received the 48-hr notice, he would have made arrangements with the Company or the PUC to pay his bill.  Yet, Respondent provided evidence that 48-hr notice was provided.  

Complainant chose to await a 48-hr suspension notice before paying for gas service received.  Whether the Complainant received the 48-hr suspension notice does not negate that the Complainant owed the amount billed for gas service received.  Complainant’s defense is not reasonable for withholding payment and I do not find Complainant’s allegations persuasive.

I do not find this proceeding to be an inability to pay case.  Complainant testified that he has the ability to comply with a payment arrangement with the PUC or the Company and he understands that he has a duty to make timely payments of undisputed amounts of gas service provided to him.  Furthermore, the expenses claimed by the Complainant are less than the monthly 
income by a total of $1,147.11.  This amount is a substantial amount of disposable income to comply with the BCS payment arrangement issued April 15, 2004, i.e. monthly budget bills of $194 plus $100 dollars per month towards the arrearage.   

Complainant requested that the Company ensure that a customer knows of impending gas termination before termination is performed.  The Complainant suggested that perhaps the Company could obtain the signature of the customer alerting the customer to the shut off before the shut off is performed.  Nothing provided in Complainant’s testimony demonstrates that he did not know of impending gas termination.  The record supports only that the Complainant may not have known the exact date that gas service termination was to be executed.  Thus, the Complainant did not lack notice.  Furthermore, the procedures that the Company followed complied with the PUC’s existing regulations and did not fail to provide notice that gas termination was pending.  I am not persuaded by this record that the current termination procedures need to be amended.
The Company has sufficiently complied with the Commission’s regulations at Chapter 56 to Title 52 of the Pennsylvania Code regarding notice to termination of service.  Complainant’s request to have the Company perform additional procedure in obtaining termination of service is denied.  


An informal BCS decision was issued in this case on April 15, 2004, at BCS Case No. 1636148.  That informal decision directed Mr. English to pay, $2,040 for restoration of service which included a reconnection fee of $69 and budget bills of $194.00 plus $100.00 monthly towards the arrearage.  


Complainant has not paid toward this account since June 2003; consequently no payments have been received since the informal BCS decision was issued.  The Company represents that $2,841.10 is due be paid in full for restoration.  Complainant’s service was terminated April 12, 2004, and the BCS decision was issued April 15, 2004.  Pursuant to Section 56.192(2) of the Commission’s regulations, I find that the BCS should be affirmed.  52 Pa. Code § 56.192(2).  The lump sum of $2,040 for restoration of service is reasonable in light of the length of time Mr. English has not paid for gas service and the unreasonable rationale he claimed for withholding of payment.  The Company terminated service before the BCS decision was effective so there is no additional amount owed since the BCS decision.  Complainant provided sufficient information and exhibits to assess his financial situation and circumstances for this proceeding.  Additionally, circumstances have not changed since the BCS decision was issued and Complainant has not yet performed under this BCS payment arrangement.  If Mr. English does not pay the $2,040 for restoration of service, he will remain without gas service.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa. C.S. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S. § 332(a).

3.
NFG has not violated any provision of the Public Utility Code, Commission Regulation or any Commission Order.  52 Pa. Code §§ 56.91—56.99 and 59.24.
4.
Mr. English failed to establish that the Company violated Commission rules and regulations in termination of his service; and thus, failed to sustain his burden of proof. 

5.
Mr. English failed to sustain his burden to prove that his financial situation has changed since the BCS decision was issued.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by Mr. Robert English, Jr. against National Fuel Gas Distribution Corporation is hereby dismissed.

2.
That the request by Mr. Robert English, Jr. to ensure notices for impending termination by requiring, for example, the signature of a customer before termination is performed is denied.
3.
That upon entry of the Final Commission Order, National Fuel Gas Distribution Corporation shall issue a bill to Mr. Robert English, Jr., in the amount of $2,040 dollars as required by the informal BCS decision issued April 15, 2004 at BCS Case No. 1636148 and affirmed by this Order.  National Fuel Gas Distribution Corporation may require payment by cash or money order. 

4.
That National Fuel Gas Distribution Corporation shall reconnect service by the end of the first full working day after receiving payment in the amount due under ordering paragraph three (3) above.  
5.
That if restoration has been performed, Mr. Robert English, Jr. shall pay to National Fuel Gas Distribution Corporation, on or before the monthly billing due date, his budget bill of $194.00 plus $100 per month towards his overdue account balance.

6.
That as long as reconnection of service occurs and Mr. Robert English, Jr. keeps the payment schedule stated in this order, National Fuel Gas Distribution Corporation shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payment or finance charges against his account.

7.
That as long as reconnection of service occurs and Mr. Robert English, Jr. does not keep the payment schedule stated in this order, National Fuel Gas Distribution Corporation is authorized to suspend or terminate his utility service in accordance with the Commission’s regulations in Chapter 56 of Title 52 of the Pennsylvania Code.

Dated:
November 17, 2004















Angela T. Jones








Administrative Law Judge
� 	See Tr. 19.  The electric monthly is $240.00 but $110.00 is paid toward an arrearage on his electric service.


� 	See Tr. 20.  The bill for water and sewage includes a $40.00 monthly payment toward an arrearage.


� 	See Tr. 21-22 both automobiles have loan payments and are not fully owned.
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