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HISTORY OF THE PROCEEDINGS


On October 3, 2002, Kenneth Brister (the Complainant) filed a complaint with the Pennsylvania Public Utility Commission (the Commission) against Philadelphia Gas Works (the Respondent).  In the complaint, the Complainant essentially alleged that while living at 6802 W. Chew Avenue, Apartment 8, in Philadelphia, the Respondent kept billing him at another address, and that, as a result, his monthly bill became too high for him to pay.  The Complainant asked that the Respondent be held responsible for its own mistake. 



On November 27, 2002, the Respondent filed an answer to the complaint.  It stated that after the Complainant had moved to the 6802 W. Chew Avenue address, it discovered that the meter which serves this address is located at 167 Pleasant Street, Apartment 8, that it used the meter location, i.e., the 167 Pleasant Street address, to bill the Complainant instead of his residence address, and that after the discovery, the bills were sent to his residence at 6802 W. Chew Avenue.   
On May 7, 2003, a hearing was scheduled on the complaint.  This hearing was continued and rescheduled for June 5, 2003.  At the June 5, 2003 hearing, the Complainant did not appear.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness, Zayda Santiago, and introduced four exhibits which were admitted into the record. 



On June 24, 2003, ALJ Charles Rainey issued an Initial Decision which dismissed the complaint with prejudice and directed the Complainant to continue making payments in accord with the Customer Responsibility Program (CRP) payment agreement.



On December 22, 2003, the Commission entered a Final Order remanding the case to the Office of Administrative Law Judge.



On September 9, 2004, the case was reassigned to me.



On September 10, 2004, a remand hearing was held.  At the remand hearing, the Complainant proceeded unrepresented.  The Respondent was represented by Laureto A. Farinas, Esquire, who again presented the testimony of Zayda Santiago, and introduced and admitted into the record, in addition to the four exhibits mentioned in the June 5, 2003 hearing, the fifth exhibit which was marked by mistake as PGW Exhibit 4.  I will mark this exhibit as PGW Exhibit 5.



The record was closed on September 10, 2004.

FINDINGS OF FACT


1.
Findings of Fact No. 1-21 set forth in the Initial Decision dated June 24, 2003 are incorporated into this Initial Decision.  



2.
The Complainant’s residence was at the corner of E. Pleasant Street and W. Chew Avenue.  The meter located at 167 E. Pleasant Avenue, Apartment 8, provided gas service only to 6802 Chew Avenue, Apartment 8.  The Respondent sent the Complainant’s gas bills to the address of the meter, 167 E. Pleasant Street instead of his residence at 6802 Chew Avenue (N.T. 12-15, 20, 21, 27, 28, 30-32, 35).



3.
The Complainant’s consumption at the 6802 W. Chew Avenue address was based on actual meter readings which started on February 23, 1998 (N.T. 32, 33).  



4.
The Respondent did not receive any payments from the Complainant until October 30, 2001 (N.T. 33, 34).    



5.
Under the rule of the Customer Responsibility Program (CRP), the Complainant was required to pay $60 a month and an additional amount for any excess usage.  Since August 31, 2003, under the new CRP rules, the fixed amount has been increased from $60 to $128 a month (N.T. 38, 39).   

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that his monthly bills are incorrect or that the meter serves not only his apartment but also others.  



The Complainant testified that he lived at 6802 W. Chew Avenue, but that the Respondent kept sending his bills to 167 E. Pleasant Street.  He also testified that the meter located at the Pleasant Street address provided gas service only to his apartment and to no place else.  Finally, he complained about the technicalities of the Respondent’s Customer Responsibility Program (N.T. 11, 12).  



The Respondent testified that the billing address was mixed up because of the Complainant’s old residence which is located at the corner of E. Pleasant Street and W. Chew Avenue, that because the meter is located at E. Pleasant Street, the Respondent mistakenly billed the Complainant at the meter address instead of his residence address, but that upon discovery of this mix up the Respondent sent the Complainant’s bills to his residence address.  It also testified that the Complainant’s monthly bills are higher because of the changes in the rules on the Customer Responsibility Program which requires participants to pay $128 instead of $60.  



The Complainant did not show how he had been disadvantaged by the CRP rules, nor did he offer proof to challenge the accuracy of the unpaid balance.  He merely complained that he had to be in the Customer Responsibility Program in order to get gas service.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).



From the testimony above, I conclude that the Complainant has not carried his burden of proof.  

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.



2.
The Complainant has failed to carry his burden of proof.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Kenneth Brister against Philadelphia Gas Works at Docket Number C-20028683 is dismissed.



2.
That the Complainant shall continue to make timely monthly payments for gas service under the terms and conditions of his Customer Responsibility Program payment agreement.



3.
That if the Complainant adheres to the terms of this Order, the Respondent shall not assess any late payment charges nor shall the Respondent terminate service to the Complainant except for valid safety or emergency reasons.



4.
That if the Complainant fails to adhere to the terms of this Order, the Respondent is authorized to terminate the Complainant’s service under the provisions of 52 Pa. Code Chapter 56.

Date:

November 15, 2004


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	Section 332(a) of the Public Utility Code provides:





	   (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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