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HISTORY OF THE PROCEEDING


On November 10, 2003, Clifford Vandergrift (Complainant) filed a formal complaint (Complaint) against PECO Energy Company (Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges that due to Respondent’s negligence he is entitled to more than the $500.00 that Respondent has offered him for damage to his property from a power surge.



On December 9, 2003, Respondent filed an Answer.  Respondent denied the principle allegation in the Complaint.  Respondent requested that the Complaint be dismissed.



By Telephone Hearing Notice dated April 14, 2004, this case was assigned to me and a hearing was scheduled for May 28, 2004.  On April 19, 2004, I issued a Prehearing Order that set forth certain procedural rules that would be followed in this case.  The telephonic hearing was held as scheduled.



Complainant appeared and testified.  He introduced fourteen (14) exhibits, all of which were admitted into evidence.



Respondent was represented by Anthony Kanagy, Esquire.  Respondent presented the testimony of Paul Golden.  Mr. Golden is employed by Respondent as a senior claims adjuster.  (Tr. 16).  Respondent introduced two (2) exhibits, both of which were admitted into evidence.



The transcribed record of the hearing consists of twenty-six (26) pages.

FINDINGS OF FACT


1.
Complainant, Clifford Vandergrift, resides at 6015 Stovers Mill Road, Doylestown, PA 18901.  (Tr. 5).



2.
On July 28, 2003, at approximately 5:15 p.m., there was a power surge in Complainant’s residential area.  (Tr. 3; Complainant Ex. 2).



3.
The power surge resulted after an electrical pole’s wooden cross arm broke causing one of the phase wires of a 34,000 volt line to fall onto the 4,000 volt line beneath it.  (Tr. 17-18).



4.
The likely cause of the wooden cross arm breaking was age and deterioration.  (Tr. 20).



5.
Respondent’s crew, which was in the area at the time of the power surge, replaced the cross arm and re-hung the wires.  (Tr. 23).


6.
Complainant suffered $5,965.00 worth of property damage as a result of the power surge.  (Tr. 8-9).



7.
Respondent offered to pay Complainant $500.00 for his property damage, pursuant to its tariff.  (Tr. 9, 19).

DISCUSSION


Section 701 of the Public Utility Code, 66 Pa. C.S. §701, provides that “… any person … may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the Commission.”  As the complainant seeking affirmative relief from the Commission, Complainant has the burden of proving the Complaint allegations by producing evidence which establishes the materials facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (Order entered November 16, 1993); 66 Pa. C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 365 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses

testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).



In the present case, Complainant alleges that due to Respondent’s negligence, he is entitled to more than the $500.00 that Respondent has offered him for damage to his property caused by a power surge.



The facts of this case are as follows.  On July 28, 2003, at approximately 5:15 p.m., there was a power surge in Complainant’s residential area.  (Tr. 7; Complainant Ex. 2).  The power surge resulted after an electrical pole’s wooden cross arm broke causing one of the phase wires of a 34,000 volt line to fall onto the 4,000 volt line beneath it.  (Tr. 17-18).  The likely cause of the wooden cross arm breaking was age and deterioration.  (Tr. 20).  Respondent had a crew in the area at the time of the incident.  (Tr. 23).  Respondent’s crew replaced the cross arm and re-hung the wires.  (Tr. 23).  The repair was completed by either the evening of the incident or the following morning.  (Tr. 23).



Complainant testified that as a result of the power surge he suffered damage to the electrical outlets in his kitchen and bathroom, the electronic panels on his dishwasher and stove, his house lights, fan light and dimmer switch, the air cleaners in his two air conditioning units, and a 1989 Mercedes automobile that was hooked-up to a battery charger at the time.  (Tr. 8-9).  Complainant stated that all of the damage had been repaired (with the exception of one air cleaner and one furnace on back order) by a contractor at a cost of $5,965.00.  (Tr. 8-9).



Complainant testified that on the day after the power surge, he contacted Respondent.  He said that Respondent sent to him a claim form which he completed and sent back to Respondent.  Complainant testified that Respondent subsequently informed him that it would only pay him $500.00 for the damage caused by the power surge.  (Tr. 9).



Complainant opines that he is entitled to more than the $500.00 that Respondent has offered to him, due to its negligence.  Complainant stated that evidence of Respondent’s negligence were: (1) the statement of Respondent’s lineman (whom he spoke to right after the power surge) that the power surge was caused by a “rusted bracket” that broke on a line; and (2) continuing power loss problems, including an outage that lasted for 3½ hours on May 15, 2004.  (Tr. 10).


Respondent’s witness, Paul Golden, testified that under the fact of this case, Respondent’s liability is limited to $500.00 under its tariff.  Respondent’s tariff provides as follows in pertinent part:

12.1  SERVICE CONTINUITY

12.1  LIMITATION ON LIABILITY FOR SERVICE INTERRUPTIONS AND VARIATIONS.  The Company does not guarantee continuous, regular and uninterrupted supply of service.  The Company may, without liability, interrupt or limit the supply of service for the purpose of making repairs, changes, or improvements in any part of its system for the general good of the service or the safety of the public or for the purpose of preventing or limiting any actual or threatened instability or disturbance of the system.  The Company is also not liable for any damages due to accident, strike, storm, riot, fire, flood, legal process, state or municipal interference, or any other cause beyond the Company’s control.

In all other circumstances, the liability of the Company to customers or other persons for damages, direct or consequential, including damage to computers and other electronic equipment and appliances, loss of business, or loss of production caused by an interruption, reversal, spike, surge or variation in supply or voltage, transient voltage, or any other failure in the supply of electricity shall in no event, unless caused by the willful and/or wanton misconduct of the Company, exceed an amount in liquidated damages equivalent to the greater of $500 or two times the charge to the customer for the service affected during the period in which such interruption, reversal, spike, surge or variation in supply or voltage, transient voltage, or any other failure in the supply of electricity occurs.  In addition no charge will be made to the customer for the affected service during the period in which such interruption, reversal, spike, surge or variation in supply or voltage, transient voltage, or any other failure in the supply of electricity occurs.  A variety of protective devices and alternate power supplies that may prevent or limit such damage are available for purchase by the customer from third parties.
PECO Ex. 2 (emphasis supplied).


Therefore, pursuant to Respondent’s Commission-approved tariff, Respondent’s liability for damages caused from a power surge is limited to $500.00
, unless the power surge resulted from Respondent’s willful and/or wanton misconduct.  Mr. Golden testified that Respondent did not know that the cross arm was going to break.  (Tr. 18).  He stated that the likely cause of the breakage was the age and deterioration of the wooden cross arm.  (Tr. 20).  Mr. Golden asserted that Respondent does inspect the cross arms, although he did not know when it last inspected this particular cross arm.  (Tr. 20-21).


Complainant had the burden of proof in this case.  He did not prove that the power surge was caused by Respondent’s willful and/or wanton misconduct.  The statement made to Complainant by Respondent’s lineman that the power surge resulted from a “rusted bracket” and Complainant’s claim of frequent power losses, does not establish that the power surge that occurred on July 28, 2003, resulted from willful and/or wanton misconduct on Respondent’s part.  I must therefore dismiss the Complaint.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.  66 Pa. C.S. §701.



2.
Complainant had the burden of proof.  66 Pa. C.S. §332(a).



3.
Complainant failed to meet his burden of proof.



4.
Respondent has not violated any provision of the Public Utility Code, any Commission order or any Commission regulations.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Clifford Vandergrift v. PECO Energy Company at Docket Number C-20031780 is dismissed.



2.
That this case be marked closed.








__________________________________








Charles E. Rainey, Jr.








Administrative Law Judge

Date:
November 16, 2004
	�	Mr. Golden testified that in this case $500.00 is greater than two times what Complainant would have been charged for normal usage during the period of the power surge.  (Tr. 21-22). 
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