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INITIAL dECISION 
Before

Fred R. Nene        

Administrative Law Judge

history of the proceedings
In a formal complaint filed on March 22, 2004, Alice Faye Pierce (“Complainant”) appealed from an earlier decision of the Bureau of Consumer Services (“BCS”) which had established a payment arrangement whereby she could continue to receive electric utility service from PECO Energy Company (“Respondent”).  PECO filed an answer on April 14, 2004, stating the terms of the BCS payment plan and the current status of the Complainant’s account.
The Commission scheduled a telephonic hearing for November 12, 2004 at 10:00 a.m.  The Complainant failed to appear and participate in the hearing.  The Respondent presented testimony concerning the current status of Ms. Pierce’s account and made a motion to dismiss the complaint for failure to prosecute.

The record, which consists of a tape-recording of the hearing and 3 exhibits introduced by the Respondent, closed immediately following the hearing.  For the reasons stated following the findings of fact, I am granting the Respondent’s motion, dismissing the complaint with prejudice, and reinstating the terms of the BCS decision along with directions that a catch-up payment be made for electric service consumed by the Complainant since the time of the BCS decision.

findings of fact
1. The Complainant receives electric utility service from the Respondent at 1307 South Hicks Street, Philadelphia, PA 19146.

2. The Complainant is currently enrolled in PECO’s Customer Assistance Program (“CAP”) and receives a discount of 50% for the first 500 kilowatts of electric service.
3. The Complainant currently has a balance due on her account in the amount of $1,247.42.  (Ex. 1)
4. The Complainant’s current monthly CAP payment is calculated at $57.00.
5. The last payment on the Complainant’s account was made on August 19, 2004 in the amount of $100.00.
6. The Complainant has a poor payment record having only paid $125.00 toward her balance since February 18, 2003.
7. On February 24, 2004, the BCS directed the Complainant to pay PECO a lump sum of $620.00 by March 19, 2004, then to pay her monthly budget amount (then $42.00) plus $15.00 per month toward her arrears (then $912.27).
8. Pursuant to the BCS decision, the Complainant should have paid the following amounts toward energy consumed since that decision:

April, May, June, July 2004



4 x 42 = $168.00
August, September, October, November 2004 
4 x 57 = $228.00





              $396.00
9. Since the BCS decision, the Complainant has paid $125.00 leaving a balance due for consumption in the amount of $271.00 ($396.00 minus $125.00 = $271.00).
10. When the lump sum ($620.00) ordered by the BCS is added to the unpaid consumption amount ($271.00), the Complainant is behind in compliance with the BCS payment arrangement in the amount of $891.00 ($620.00 plus $271.00 = $891.00).

discussion
When I telephoned the Complainant at 10:00 a.m., the time set for hearing, I received a busy signal on the Complainant’s line (215-336-9571).  I made several more calls after 10:00 a.m. and continued to receive a busy signal.  At 10:12 a.m., the Complainant’s telephone rang.  The connection was allowed to ring for at least a dozen times but no one answered my call.

The hearing notice to Ms. Pierce was sent on August 3, 2004.  On August 5, 2004, I sent a prehearing order to the parties.  Both notices were sent by first class mail and both contained the date, time and manner in which the hearing was scheduled to be held.  Neither mailing was returned by the U.S. Postal Service as undeliverable.  Accordingly, the law presumes that the Complainant has actual notice of the scheduled hearing.  Samaras v. Hartwick, 698 A.2d 71 (Pa. Super 1997).
Ms. Pierce initiated this proceeding and, as the party seeking an affirmative response from this Commission, has the burden of showing that she has an inability to pay her bills.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  Ms. Pierce cannot expert the process to go forward without her active and willing participation in the process.  She was provided every opportunity to participate but failed to do so.  By failing to appear and present any evidence in support of her complaint, Ms. Pierce failed to meet her burden of proof and her complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).

When a formal complaint raising inability to pay issues is dismissed for failure to prosecute, the BCS decision on the informal complaint becomes the operative decision of the Commission.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (entered November 16, 1993).  If the customer has failed to pay undisputed charges while appealing an informal BCS decision, the Commission’s policy has been to order a catch-up payment.  That catch-up payment is calculated by adding together the consumption portion of missed payments since the time of the BCS decision, plus any unpaid portion of a BCS ordered lump sum.  Stammel v. PG Energy, Docket No. C-20037994 (entered May 21, 2003); Kinlaw v. PECO Energy Co., Docket No. C-20039802 (entered December 22, 2003).  Kirkland v. PECO Energy Company, Docket No. C-20039802 (entered December 22, 2003).
In this case the catch-up payment has been calculated at $891.00.  This amount will be greater or lesser by the time the Commission enters its final Order.  This variation will depend on whether or not any payments are made, or if electric usage increases or decreases in the meantime.  Accordingly, I am directing PECO to update the catch-up amount due as of the time of the Commission’s final Order.  Ms. Pierce will then have 30 days to pay the recalculated amount or risk termination of her electric utility service.
conclusions of law
1. The Commission has jurisdiction over the parties to and the subject matter of this dispute.

2. The Complainant, as the party seeking affirmative relief from the Commission, bears the burden of proof in this matter.
3. The Complainant, by failing to appear for a scheduled hearing, has not met the burden of proof.

4. The following order establishing a payment plan for Ms. Pierce to pay for electric utility service consumption provided by PECO Energy Company conforms with the law, all applicable regulations and existing precedent of the Commission.

order

THEREFORE,

IT IS ORDERED:

1. That the complaint of Alice Faye Pierce v. PECO Energy Company at Docket No. Z-01406970 is dismissed with prejudice for failure to prosecute.
2. That within 15 days of the date of the Commission’s final Order, PECO Energy Company shall issue a bill to Alice Faye Pierce in an amount equal to the sum of all amounts owed for consumption but not paid, as required by the Bureau of Consumer Services’ decision.  This amount shall include any lump sum payment required by that decision but not paid.

3. That Alice Faye Pierce shall pay the bill issued in accordance with Ordering Paragraph No. 2 within 30 days of issuance.

4. That in addition to the payment directed in Ordering Paragraphs 2 and 3, Alice Faye Pierce shall pay PECO Energy Company the monthly budget amount of the CAP bills as they come due, plus $15.00 each month to reduce the arrearage owed on this account, on the date due for payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s final Order in this case.
5. That, as long as Alice Faye Pierce adheres to the terms of this Order, PECO Energy Company shall not assess any late payment charges nor shall PECO Energy Company terminate service to Alice Faye Pierce, except for valid safety and/or emergency reasons.

6. That if Alice Faye Pierce fails to adhere to the terms of this Order, PECO Energy Company is hereby authorized to terminate service to Alice Faye Pierce pursuant to the provisions of the Public Utility Commission, Code 66 Pa. C.S.A. §101, et seq., and the regulations of the Commission, 52 Pa. Code §§56.1 et seq. 
Date:  November 15, 2004



___________________________








Fred R. Nene








Administrative Law Judge
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