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HISTORY OF THE PROCEEDING



This decision dismisses a Complaint which John E. Moore (Complainant) filed with the Commission against Gasco Distribution Systems, Inc. (Respondent or Gasco) on September 21, 2004.  Complainant alleged that Gasco charges higher prices than other gas utilities in his area, and he requested that Gasco’s prices be lowered “to compete with other local companies.”   


Respondent filed an Answer and New Matter and a Motion to Dismiss on October 18, 2004, addressing the allegations of the Complaint and moving to dismiss the Complaint because it fails to state a cause of action upon which the relief can be granted by the Commission.  


The 10-day response period has passed, and Complainant did not file a response to the Motion to Dismiss.  The matter was assigned to me by Motion Judge Assignment Notice dated November 16, 2004.  The motion to dismiss is now ready for a decision.

FINDINGS OF FACT



1.
Complainant is John E. Moore, 421 Flickerwood Road, Kane, Pennsylvania 16735.


2.
Respondent is Gasco Distribution Systems, Inc., a jurisdictional public utility providing natural gas service in the Commonwealth of Pennsylvania.



3.
On September 21, 2004, Complainant filed a formal complaint with the Commission alleging that Gasco charges higher prices than other gas utilities in his area and requesting that Gasco’s prices be lowered “to compete with other local companies.”  


4.
Gasco has annual gas operating revenues of less than $6,000,000 per year.

  



5.
Gasco is charging Complainant the rate set forth in Gasco’s current tariff.

 



6.
Respondent moved for dismissal of the Complaint because it failed to state a cause of action upon which relief can be granted by this Commission. 


7.
Complainant did not file a response to the Motion to Dismiss.

DISCUSSION



Before the Commission are both a Complaint and a Motion to Dismiss the Complaint because it fails to state a cause of action upon which the relief requested can be granted by the Commission.    



The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.
  The motion to dismiss this complaint is analogous to preliminary objections authorized in civil practice by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.
  The Commission has adopted this standard.
  Therefore, a preliminary motion seeking dismissal of a complaint will be granted only in unusual circumstances, where the right to this remedy is clear and no doubt exists as to its appropriateness.
  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the motion, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.
  The motion may be granted only if the moving party prevails as a matter of law.
  In other words, when considering a motion to dismiss, the Commission must view the Complaint in a light most favorable to the Complainant, and the Complaint should be dismissed only when it appears that the Complainant would not be entitled to relief under any circumstances.
   

Mr. Moore’s Complaint


Mr. Moore used the Commission’s Formal Complaint Form.  The complaint names Gasco as the respondent.  Paragraph 3 of the complaint which asks “What is your complaint?” is as follows:

Charge[sic] high[sic] price than other gas utilities in our area.
Paragraph 4 of the complaint, which asks “What do you want the Public Utility Commission to do about your complaint?” states as follows:

Bring price down to compete with other local companies.
Gasco’s Answer and New Matter and Motion to Dismiss


In its Answer and New Matter, Gasco admits that it charges Complainant the rates set forth in its current tariff, and that those rates are different than the rates charged by other natural gas distribution companies and natural gas suppliers operating in Pennsylvania.  Gasco denies that its current rates are unlawful, unjust, unreasonable or contrary to the public interest, and Gasco denies the remaining allegations because it does not have sufficient information to form a belief as to the truth of them.


In both its Answer and New Matter and its Motion to Dismiss, Gasco avers that Complainant pays the budget amounts for gas service, does not have an outstanding balance, and has not alleged an inability to pay or any problems with his gas service.  While Complainant seeks competition in natural gas service in an effort to pay a lower price, Gasco avers that competition is not available to Complainant under the Natural Gas Choice and Competition Act because Gasco has operating revenues of less that $6,000,000 per year.  Gasco avers that the rates of other gas distribution companies and natural gas suppliers are not relevant proof because each utility is unique.  Gasco avers that there is no justification for the modification of Gasco’s current tariff based on the complaint since Gasco is charging the rates set forth in its current tariff which the Commission previously permitted to become effective, and Complainant has not presented any explanation or evidence as to how Gasco’s tariff is unlawful, unjust, unreasonable or contrary to the public interest.  


In its Motion to Dismiss, Gasco avers that it serves approximately 4,700 customers in Pennsylvania, including the provision of residential natural gas service to Complainant.  Gasco notes that after the complaint was served on Gasco, Gasco was unsuccessful in attempting to contact Complainant on October 13, 2004, in an effort to settle this complaint.  Gasco requests that the complaint be dismissed without hearing because Complainant has not alleged any relevant contentions or evidence that Gasco’s current tariff is unlawful, unjust, unreasonable, or contrary to the public interest; Complainant has not alleged any problems with his natural gas service; and Complainant has not alleged that Gasco has deviated from its tariff concerning rates.  Gasco avers that the complaint fails to state a cause of action upon which the relief can be granted by the Commission.  Gasco requests that the complaint be dismissed, that this Motion be treated as a Motion for Judgment on the Pleadings, and, alternatively, that Complainant be required to file a more specific pleading.  
Conclusions 


The Motion to Dismiss will be granted and the complaint dismissed because the complaint is insufficient as to substance because it fails to state a cause of action upon which the relief requested can be granted by the Commission.  


The Commission’s Rules of Administrative Practice and Procedure permit a party to file a motion “to dismiss a pleading that is insufficient as to substance….”
  In the instant case, the complaint alleging that Gasco’s prices are higher than other utilities in the area and requesting that those prices be reduced to provide for competition is insufficient as to substance because it fails to state a cause of action upon which the relief can be granted by the Commission.



Customer choice and competition is not available to Complainant as a customer of Gasco.  The Natural Gas Choice and Competition Act (Act)
 was enacted in 1999 and provides for competition among natural gas distribution companies (NGDCs).  However, the Act does not require smaller NGDCs to offer natural gas choice within their service territories.  Public utilities with annual gas operating revenues of less than $6,000,000 per year that do not voluntarily petition the Commission to be included within the definition of a NGDC or do not seek to provide natural gas supply services to retail customers outside of their service territory are not included in the definition of a NGDC, and are therefore not subject to the requirements of the Act.
  Gasco has annual gas operating revenues of less than $6,000,000 per year and meets the other criteria discussed above.  Therefore, Gasco is not a NGDC pursuant to the Act and is not required to offer natural gas choice within its service territory.  



There is no justification for the modification of Gasco’s current tariff rate based on this complaint.  The Public Utility Code requires every public utility to file with the Commission tariffs showing all schedules of rates within the jurisdiction of the Commission.
  Tariffs have the force of law and are binding on both the utility and the customer.
  Utilities are required to adhere to their approved tariffs and cannot charge a greater or less rate for any service than that specified in the tariffs.
  The rates included in the tariffs shall be the lawful rates of such public utility until changed.
  The only lawful rate for utility service is the last applicable tariff rate published by law, which supersedes all prior rates for the same service.
  The Commission previously permitted Gasco’s current tariff rate to become effective after determining that it was not unlawful, unjust or unreasonable.  Gasco is charging Complainant the rate set forth in Gasco’s current tariff.  


Complainant bears the heavy burden of proof in his complaint under 66 Pa. C.S. § 332(a).  Where a complaint involves an existing rate, the burden falls upon the customer to prove that the charge is no longer reasonable.
  Complainant has not presented any explanation or evidence demonstrating that Gasco’s tariff may be unlawful, unjust or unreasonable, nor has he alleged that Gasco has deviated from its tariff concerning rates.  Furthermore, comparing Gasco’s rates to the rates of other natural gas distribution companies and suppliers is not relevant proof because each utility is unique.
  


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Section 703(b)
 of the Public Utility Code provides, in pertinent part, as follows:

The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  

Section 5.21(d)
 of the Commission’s regulations reads, in pertinent part:

(d) The filing of a formal complaint entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy, or discretion.
  This case does not involve disputed questions of fact.  Complainant did not raise any contentions that Gasco’s tariff is unlawful, unjust or unreasonable, nor did he allege that Gasco has deviated from its tariff.  Complainant did not allege any problems with his gas service, nor did he allege an inability or difficulty to pay for his gas service or any other hardship caused by Gasco’s tariff.  The questions presented by Respondent’s Motion are questions of law only.  A hearing in this case is not necessary or in the public interest.  The complaint is insufficient as to substance because it fails to state a cause of action upon which the relief requested can be granted by the Commission.  A hearing would be a fruitless exercise.



For the reasons discussed above, the Complaint will be dismissed.  

CONCLUSIONS OF LAW



1.
A party may file a Motion to Dismiss a pleading that is insufficient as to substance.



2.
The Natural Gas Choice and Competition Act provides for competition among natural gas distribution companies.  


3.
Public utilities with annual gas operating revenues of less than $6,000,000 per year that do not voluntarily petition the Commission to be included within the definition of a Natural Gas Distribution Company or do not seek to provide natural gas supply services to retail customers outside of their service territory are not included in the definition of a Natural Gas Distribution Company, and are therefore not subject to the requirements of the Natural Gas Choice and Competition Act.



4.
Gasco is not a Natural Gas Distribution Company pursuant to the Natural Gas Choice and Competition Act, 66 Pa. C.S. § 2201 et seq., and is not required to offer natural gas choice within its service territory.  


5.
The Public Utility Code requires every public utility to file with the Commission tariffs showing all schedules of rates within the jurisdiction of the Commission.  


6.
Tariffs have the force of law and are binding on both the utility and the customer.  


7.
Utilities are required to adhere to their approved tariffs and cannot charge a greater or less rate for any service than that specified in the tariffs.



8.
The rates included in the tariffs shall be the lawful rates of such public utility until changed. 



9.
The only lawful rate for utility service is the last applicable tariff rate published by law, which supersedes all prior rates for the same service.  


10.
There is no justification for the modification of Gasco’s current tariff rate.  


11.
Where a complaint involves an existing rate, the burden falls upon the customer to prove that the charge is no longer reasonable.


12.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  


13.
A hearing in this matter is not necessary in the public interest. 
ORDER



THEREFORE,



IT IS ORDERED THAT:



1.
Gasco Distribution Systems, Inc.’s Motion to Dismiss the Complaint of John E. Moore, at PUC Docket No. C-20043704, is granted.



2.
The Complaint filed by John E. Moore, against Gasco Distribution Systems, Inc., at PUC Docket No. C-20043704, is dismissed.

Dated:
November 23, 2004



_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
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