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HISTORY OF THE PROCEEDING


This decision dismisses the complaint that Denise Pandola (Pandola or Complainant) filed on March 22, 2004.  Pandola seeks lower payments on her electric utility account.  On April 14, 2004, PECO Energy Company (PECO or Respondent) answered the complaint. The answer noted, among other things, that the Commission’s Bureau of Consumer Services (BCS) issued a decision (on February 21, 2004, at BCS Case No. 1581518) on Pandola’s informal complaint that required her to pay $115 by March 15, 2004, and thereafter, to pay, monthly, a special budget amount of $107, consisting of the regular budget amount ($92) plus $15 on the balance of $482.03.
The Commission’s Office of Administrative Law Judge issued a Telephone Hearing Notice on August 5, 2004. Pandola’s notice was served using the U.S. Postal Service and the address furnished by Pandola on the Formal Complaint Form; the notice was returned as “undeliverable.” The assigned Administrative Law Judge (ALJ) issued the Prehearing Order and Interim Payment Order on August 10, 2004. Pandola’s copies of these orders were addressed to her using the address furnished on the Formal Complaint Form; these items were not returned by the U.S. Postal Service.
Denise Pandola could not be contacted for the scheduled telephone hearing held on November 18, 2004, at 10:00 a.m., under Section 56.174 of Title 52 of the Pennsylvania Code. The number Pandola furnished on the Formal Complaint Form was no longer in service. Pandola did not appear for the hearing. Mary Hopper, Esquire, represented PECO, and offered the brief testimony of Teresa Ferrier, Regulatory Assessor, who sponsored PECO Exh. No. 1, a statement of account for Pandola; PECO Exh. No. 2, a document showing that Pandola had had three payment arrangements while a PECO customer; and PECO Exh. No. 3, a closing report reflecting the BCS decision issued February 21, 2004. The ALJ granted counsel’s motion to dismiss the complaint for lack of prosecution.

The record of the hearing consists of the Prehearing Order; the Interim Payment Order; the three exhibits, described above; and the cassette‑tape recording of the hearing.
 No brief was filed. The record closed at the conclusion of the hearing.

FINDINGS OF FACT
1. The Respondent, PECO Energy Company, furnished residential electric utility service to the Complainant, Denise Pandola, at 1133 S. Clifton St., Philadelphia, Pa., until October 15, 2004, when another person applied for service at that address. (PECO Exh. No. 1.)
2. On or about October 15, 2004, PECO issued Pandola a final bill in the amount of $689.59. (PECO Exh. No. 1.)
3. Pandola qualified for PECO’s discounted rate under its Customer Assistance Program.
4. On February 21, 2004, the BCS issued its decision on Pandola’s informal complaint and required Pandola to pay $115 by March 15, 2004, and thereafter, to pay, monthly, a special budget amount of $107, consisting of the regular budget amount of $92 plus $15 toward the past balance due on the account. (PECO Exh. No. 3.)
DISCUSSION


The Commission is required to accord due process to parties participating in adversarial proceedings before it.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984). This due process requirement is satisfied if the parties are provided notice of a hearing and the opportunity to appear and be heard.  Id.
Notice of the telephone hearing was sent to Pandola on August 5, 2004, by First‑Class mail using the address Pandola furnished on her Formal Complaint Form. The notice was returned as “undeliverable.” On August 10, 2004, the Prehearing Order and Interim Payment Order were sent to Pandola by First-Class mail using the address Pandola furnished on her Formal Complaint Form. Neither item was returned.

The Prehearing Order notified the parties of the hearing date, time, and mode. The Prehearing Order cautioned the Complainant that she might “lose the case” if she did not take part in the hearing and present evidence on the issues raised. In addition, the Prehearing Order advised the Complainant that if she expected to be contacted by use of a telephone number different from the telephone number on the Telephone Hearing Notice, she must contact the assigned ALJ and furnish that number. The ALJ was not contacted or, otherwise, furnished with an alternate telephone number.

The U.S. Postal Service did not return Pandola’s copy of the Prehearing Order, so there is no indication that Pandola did not receive it. Consequently, it is presumed that the Prehearing Order, sent in the ordinary course of business, was received by Pandola. Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 444 A.2d 658 (Pa. Super. 1982).


Denise Pandola could not be contacted for the scheduled telephone hearing. The telephone number Pandola furnished on the Formal Complaint Form was no longer in service, at the time for the hearing. Pandola did not appear for the hearing. Pandola failed to furnish an alternative telephone number, as she was directed to do in the Prehearing Order, by which she could be contacted for the hearing. Under these circumstances, the Complainant had an adequate opportunity to appear and to be heard on her complaint. Therefore, Pandola’s due process rights have been fully protected.



A participant who fails to appear at a scheduled hearing after receiving notice is deemed to have waived the opportunity to participate in that hearing. That person cannot reopen, thereafter, any matter resolved at the hearing. Further, a complainant’s failure to appear and participate in a hearing is inimical to the public interest, justifying dismissal of the complaint. 52 Pa. Code §5.245.


Further, Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), places the burden of proof on the proponent of a request for relief from the Commission.  As the party bringing this complaint to seek an affordable payment plan on this account for residential electric utility service, the Complainant bears the burden of proving by a preponderance of the evidence that she is entitled to relief.  By failing to appear and present any evidence in support of her complaint, the Complainant has failed to sustain this burden.  Thus, the complaint is dismissed with prejudice. Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995.)


Finally, when a complainant is no longer a customer of the utility, a payment arrangement is inappropriate and the account balance is immediately due.  Jordan v. Duquesne Light Company, Docket No. C‑00968567 (Order entered September 16, 1997); Beery v. PECO Energy Company, Docket No. C‑00968835 (Order entered August 12, 1997).  Therefore, the complaint is dismissed with prejudice and without a payment plan being ordered.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to this proceeding.

2. The due process rights of the Complainant have been fully protected in this proceeding.

3. By failing to appear and to be heard on this complaint, the Complainant has failed to sustain her burden of proving that she is entitled to the relief she seeks.



4.
Since the Complainant is no longer a customer of the Respondent’s, an ordered payment arrangement is inappropriate, because the account balance is immediately due. 
ORDER


THEREFORE,



IT IS ORDERED:



That the motion of PECO Energy Company to dismiss the formal complaint captioned Denise Pandola v. PECO Energy Company, at Docket No. Z‑01581518, is granted, and the complaint is denied and dismissed with prejudice because the Complainant failed to appear for the hearing and produce evidence in support of any claim and because, at the time of the hearing on the complaint, the Complainant was neither a ratepayer of PECO Energy Company’s nor an applicant for service.
Date:  November 18, 2004

















James D. Porterfield










Administrative Law Judge

� 	See 52 Pa. Code §56.174(4)(iii)—relating to tape recording certain hearings conducted by special agents.
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